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ASYLUM ABUSE: IS IT OVERWHELMING 
OUR BORDERS? 


THURSDAY, DECEMBER 12, 2013 

House of Representatives 
Committee on the Judiciary 
Washington, DC. 


The Committee met, pursuant to call, at 10:16 a.m., in room 
2141, Rayburn House Office Building, the Honorable Bob Goodlatte 
(Chairman of the Committee) presiding. 

Present: Representatives Goodlatte, Sensenbrenner, Coble, Smith 
of Texas, Chabot, Forbes, King, Franks, Gohmert, Jordan, Poe, 
Chaffetz, Marino, Gowdy, Labrador, Farenthold, Collins, DeSantis, 
Conyers, Scott, Lofgren, Jackson Lee, Johnson, Chu, Deutch, 
CjrU.tl6ri*6Z HH-d GrHTClH 

Staff Present: (Majority) Shelley Husband, Chief of Staff & Gen- 
eral Counsel; Branden Ritchie, Deputy Chief of Staff & Chief Coun- 
sel; Allison Halataei, Parliamentarian & General Counsel; Dimple 
Shah, Counsel; Kelsey Deterding, Clerk; (Minority) Perry 
Apelbaum, Staff Director & Chief Counsel; Danielle Brown, Parlia- 
mentarian; and Tom Jawetz, Counsel. 

Mr. Goodlatte. Good morning. The Judiciary Committee will 
come to order. And without objection, the Chair is authorized to de- 
clare recesses of the Committee at any time. 

I will begin with my opening statement. The United States of 
America is extremely hospitable to immigrants, asylees, and refu- 
gees. Our Nation’s record of generosity and compassion to people 
in need of protection from war, anarchy, natural disaster, and per- 
secution is exemplary and easily the best in the world. 

We have maintained a robust refugee resettlement system, tak- 
ing in more United Nations designated refugees than all other 
countries combined. We grant asylum to tens of thousands of asy- 
lum seekers each year. We expect to continue this track record in 
protecting those who arrive here in order to escape persecution. 

Unfortunately, however, because of our well-justified reputation 
for compassion, many people are tempted to file fraudulent claims 
just so they can get a free pass into the United States. The system 
becomes subject to abuse and fraud when the g:enerous policies we 
have established are stretched beyond imagination by the Adminis- 
tration. 

It also becomes subject to abuse when people seek to take advan- 
tage of our generosity and game the system by identifying and ex- 
ploiting loopholes. Unfortunately, some advocacy groups have un- 

( 1 ) 
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dertaken a strategy of staging public violations of immigration laws 
in a brazen attempt to politicize the issue of immigration reform. 

They somehow seem to believe that this is productive. It is just 
the opposite. In one example, the so-called Dream 9 and Dream 30 
voluntarily crossed the border and returned to their home countries 
with orders of deportation. Just days later, pursuant to their plan, 
they were apprehended by Border Patrol and claimed that they had 
a credible fear of returning to the very country to which they just 
intentionally self-deported. 

Political stunts like these demonstrate the ineffectiveness of the 
asylum process and damage credible claimants. Unlawful or inad- 
missible aliens caught along the border or at ports of entry can 
claim a credible fear of persecution in order to seek a hearing be- 
fore an immigration judge. 

Over the past several years, credible fear claims have been 
granted at ever-growing rates. Currently, data provided by the De- 
partment of Homeland Security shows that USCIS makes positive 
credible fear findings in 92 percent of all cases decided on the mer- 
its. Not surprisingly, credible fear claims have increased 586 per- 
cent from 2007 to 2013, as word has gotten out as to the virtual 
rubberstamping of applications. 

Not only is the rise in credible fear claims concerning, the Ad- 
ministration is contributing to undermining our asylum system by 
failing to follow current law as it pertains to the asylum process. 
Pursuant to the Immigration and Nationality Act, arriving aliens 
are subject to mandatory detention, whether they are found to have 
credible fear or not, until it is determined whether they have legiti- 
mate asylum claims. 

This crucial requirement is designed to prevent aliens from being 
released into our communities and then disappearing into the 
shadows. The detention standard was enacted precisely because 
large numbers of arriving aliens were absconding after claiming 
asylum and being released. 

Under the statute and corresponding regulations, under limited 
circumstances, parole from detention is available to meet a medical 
emergency or if it is a necessary for a legitimate law enforcement 
objective. However, these standards have been watered down by 
the current Administration via executive fiat. A December 8, 2009, 
policy directive issued by former ICE Director Morton provides that 
any arriving alien who has been found to have a credible fear and 
can establish identity and argue that they are not a flight risk or 
a danger to the community should be released by ICE. 

This is inconsistent with the statute that requires detention ex- 
cept in very limited circumstances. And not surprisingly, the tim- 
ing of this memo appears to correlate with the uptick of credible 
fear claims in recent years. 

As a result of these lax detention standards and ease of being 
found to have a credible fear, claims have increased dramatically 
in recent years. The stellar efforts of our Border Patrol agents are 
in vain if the aliens they apprehend are simply released into our 
communities. Once released, many of these aliens, particularly 
those with meager or invented claims of asylum, simply melt into 
the population. 
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Critics allege that the purpose is not to obtain asylum, but rather 
to game the system by getting a free pass into the United States 
and a court date for which they do not plan to show up. Accounts 
indicate that aliens being coached in the asylum process and that 
aliens are being taught to use certain terms to ensure that they 
have — that they are found to have a credible fear. According to crit- 
ics, many of these claims are often an orchestrated sham. 

In addition to this alarming trend, the House Judiciary Com- 
mittee recently obtained an internal CBP memo that states many 
people claiming a credible fear of persecution at our ports of entry 
have a direct or indirect association with drug trafficking and other 
illegal activity, such as human smuggling. Since there are intel- 
ligence gaps and loopholes in the system, the asylum process is 
often being abused by individuals who would otherwise be subjects 
of interest or subjects of criminal investigations. 

Once these unscrupulous individuals falsely claim a credible fear 
of persecution, there is virtually no investigation by U.S. authori- 
ties. Because the Obama administration refuses to detain most of 
them, criminals and those who pose national security threats are 
then able to live and work in the U.S. for many years before their 
cases are ever heard by immigration judges. 

Ultimately, the Administration is demonstrating its inability and 
lack of desire to enforce the law. The threat of infiltration by crimi- 
nal elements and cartels is putting the American public at risk. 
These decisions are neither prudent nor wise. To make matters 
worse, they undermine the confidence in a secure border necessary 
to develop a common sense, step-by-step approach to improving our 
immigration laws. 

I look forward to getting to the bottom of this disturbing problem 
today, and it is now my pleasure to recognize the Ranking Member 
of the Immigration and Claims Border Security Subcommittee, the 
gentlewoman from California, Ms. Lofgren, for her opening state- 
ment. 

Ms. Lofgren. Thank you, Mr. Chairman. 

Five years ago, I became part of an increasingly rare process in 
the House of Representatives. A large bipartisan group of law- 
makers met once or twice a week, sometimes more often, to try and 
devise a plan to fix our broken immigration system. And although 
the process went on hiatus for much of the last Congress, we re- 
newed our efforts last fall and worked hard until just a few months 
ago when several Republicans in the group, for whom I have a 
great deal of respect, announced their departure from the group. 

That process may not have borne fruit, not yet at least, but at 
least it was something. I am afraid that when it comes to immigra- 
tion, the work this Committee has done over the past year has not 
moved the ball forward. Hope springs eternal, however. And when 
I return for the next session in January, I will come ready to work. 

But back to today’s topic. Before I address the question put to us 
by the title of this hearing, I think it is important to review how 
our current expedited removal and credible fear processes came 
about and what they are. 

In 1996, Congress enacted the Illegal Immigration Reform and 
Immigrant Responsibility Act. I voted against the bill in committee. 
I voted against it on the floor, and I voted against it when it came 
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out of conference. I believed then, as now, that the bill was a mean- 
spirited bill that would do drastic damage to immigrants and our 
immigration system. 

And one of the most pernicious aspects of that law was the cre- 
ation of expedited removal, which allows people apprehended at 
our ports, along the borders, and in some cases, in the interior, to 
be deported with little due process. 

As Congress recognized at that time, expedited removal posed 
the real danger that bona fide asylum seekers would be summarily 
removed from the country to face persecution and torture abroad. 
In an effort to prevent that unacceptable outcome, the law required 
that every person subject to expedited removal be screened to de- 
termine whether they expressed a fear of returning to their home 
country. 

If so, the law required that except in very limited circumstances, 
they be detained until a trained asylum officer could interview 
them and determine whether or not they possessed a credible fear 
of persecution. We defined “credible fear” at that time to mean that 
there is a “significant possibility, taking into account the credibility 
of the statements made by the alien in support of the alien’s claim 
and such other facts as are known to the officer, that the alien 
could establish eligibility for asylum.” 

This is a lower standard than the “well-founded” fear standard 
that applies to a final decision on the merits of an asylum claim, 
and that was our intention. We understood that it can be nearly 
impossible to demonstrate a well-founded fear of persecution just 
days after arriving in the country, and setting the bar too high 
would lead to unconscionable results. 

After the bill became law, we heard a wave of complaints regard- 
ing the effect that expedited removal was having on asylum seek- 
ers. And just 2 years later. Congress enacted the International Re- 
ligious Freedom Act of 1998, and we established the U.S. Commis- 
sion on International Religious Freedom, an independent body 
whose commissioners are appointed by the President and congres- 
sional leadership of both parties. 

In that very first authorizing statute. Congress asked the Com- 
mission to study the impact of expedited removal on people fleeing 
persecution. The Commission issued its study in 2005 and con- 
cluded that because of expedited removal “and its serious flaws, the 
United States’ tradition of protecting asylum seekers — not to men- 
tion those asylum seekers’ lives — continues to be at risk.” 

One of the most striking findings had to do with ICE’s practice 
of paroling people out of detention. Policy guidance clearly author- 
ized parole after an applicant had demonstrated a credible fear, 
had also established his or her identity, had also showed that he 
or she posed neither a flight risk nor a danger to the community. 

But while one ICE field office paroled 97.7 percent of applicants, 
another paroled just 0.5 percent. So it was recommended by the 
Commission that the issuance of regulations be undertaken to pro- 
mote consistency. 

Now I want to turn to the question of today’s hearing, “Asylum 
Abuse: Is it Overwhelming our Borders?” Let us analyze that. 

First, are our borders overwhelmed? By historical measures, the 
answer is clearly no. Although we have seen an increase in at- 
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tempted border crossings along our Southwest border over the past 
2 years, this is an increase from what appears to be a 40-year low 
just 2 years ago. 

And given the increases we have made in manpower and infra- 
structure at the border, there is no way to argue that they are 
more overwhelmed today than they have been for much of our re- 
cent history. 

Second, are some parts of our border overwhelmed? I hope to 
learn more about that today. But there is no question that we have 
seen a sharp increase in people expressing the fear of being re- 
turned to their home countries. There were 5,369 claims of credible 
fear in fiscal year 2009; more than double that number, 13,880, in 
fiscal year 2012; and nearly triple that number, 36,035, in this past 
fiscal year. 

Still, to keep things in perspective, only a small fraction of the 
people apprehended at and between our ports express such fear, 
and the overwhelming majority of people subject to expedited re- 
moval are removed from the country in a short period of time. 

So the final part of the question is whether the recent increase 
is a result of asylum abuse? And the truth is we don’t know yet. 
We can’t yet know. The cases that are driving the increase in fiscal 
year 2013 have largely not yet been adjudicated by the immigration 
courts. 

As this Committee has documented time and time again, the 
case backlog in our courts, caused primarily by inadequate invest- 
ment in new judges, support personnel, and facilities, is preventing 
cases from being resolved in an acceptable timeframe. We do know 
a few things, however. 

The increase in credible fear claims is being driven by people 
from Central America. Sixty-five percent of the claims in fiscal year 
2013 came from Guatemala, Honduras, and El Salvador. Although 
claims by Mexicans have increased, Mexicans still make up only 7 
percent of all credible fear claims. 

Also, more than three-quarters of the claims are coming from 
people apprehended between the ports, not at the ports. Since peo- 
ple apprehended between the ports are not eligible for parole under 
the parole directive issued by ICE in 2009, this provides strong evi- 
dence that the directive itself is not drawing people to come here. 

Something is, in fact, going on. The number of people claiming 
credible fear of persecution or torture definitely increased in the 
last 2 years. But whether that is the result of better fear 
screenings, efforts to defraud the system, or a brewing refugee cri- 
sis in the Western Hemisphere is something we still need to ex- 
plore. Prejudging that question, I believe, is dangerous and unwise. 

I look forward to learning from our witnesses, and I thank each 
of them for appearing today, and I yield back, Mr. Chairman. 

Mr. Goodlatte. The Chair thanks the gentlewoman and is now 
pleased to recognize the Chairman of the Subcommittee on Immi- 
gration and Border Security, Mr. Gowdy of South Carolina, for his 
opening statement. 

Mr. Gowdy. Thank you, Mr. Chairman. 

I want to thank you for your work on this issue, and I want to 
yield my time to my friend from Utah, Mr. Jason Chaffetz, who has 
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done remarkable work on this issue, both on Judiciary and Over- 
sight and Government Reform. 

Mr. Chaffetz? 

Mr. Chaffetz. I thank the Chairman. I thank you, Mr. Gowdy 
and Chairman Goodlatte, for allowing this hearing to happen. This 
is a problem, and it is an abuse, and I am glad we are addressing 
it. 

Today, we are going to examine the threats to our Nation’s bor- 
der caused by the abuse of the credible fear process. In a reflection 
of the Obama administration’s undermining of the enforcement of 
our immigration laws, these credible fear claimants almost always 
get approved and are released into our communities. 

As a result, the integrity of our immigration system is com- 
promised, and potential threats to our communities and national 
security are able to legally live and work here. When their asylum 
claims are ultimately denied, they simply add to the fugitive popu- 
lation here in the United States. This is all the more troubling be- 
cause we have received reports that Mexican drug cartel members 
are abusing the credible fear process to bypass regular immigration 
checks in order get into the country. 

Thereafter, they expand their human and drug smuggling oper- 
ations in the United States, and once here, some of these cartel 
members even engage in the same violent feuds that supposedly 
caused them to flee Mexico in the first place. DHS has confirmed 
some of these reports but has refused to provide us with the docu- 
mentation they admit exists that details them. 

According to reports, cases show that two women made claims of 
asylum utilizing credible fear process, and 3 months later were ap- 
prehended at the Border Patrol checkpoint with more than $1 mil- 
lion in cocaine. One of the women was allegedly married to a cartel 
boss. 

Information provided by DHS also details cartel hit squad mem- 
bers who entered the United States after claiming they feared vio- 
lence when they fell out of grace with their employers. And yet in 
another case two families involved in drug trafficking came to the 
United States, claiming credible fear of persecution, then began 
targeting each other once they were here. It is outrageous that 
dangerous criminals are gaming the system by claiming they have 
a credible fear of persecution when often they have been the per- 
petrators of violence themselves. 

To make matters worse, the availability of heroin and meth- 
amphetamine in the United States is on the rise due in part to an 
ever-evolving entrepreneurial spirit of the Mexican drug cartels, ac- 
cording to a new study released by the DEA. According to this re- 
port, the amount of heroin seized at the southern U.S. border has 
increased 232 percent between 2008 and 2012, apparently as the 
result of greater Mexican heroin production and growing incursion 
by Mexican drug traffickers into the United States market. 

Homeland security officials claim they screen everyone who 
makes a credible fear claim and try to identify and detain those 
who could be dangerous to the community. Clearly, whatever they 
are doing, it is ineffective. And as Chairman Goodlatte explained, 
it might be more effective if they adhered to the actual statute and 
not legislated from the executive branch. 
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It seems amazing to me that the Department of Homeland Secu- 
rity has not apparently sought to determine, one, why credible fear 
claims have risen from about 5,000 in 2008 to almost 36,000 in 
2013 or, two, why the rate that USCIS finds aliens have estab- 
lished credible fear currently is at almost 92 percent. Ninety-two 
percent are getting a rubber stamp. They are getting the golden 
ticket to come to the United States of America. 

What can be done administratively or statutorily to address this 
ongoing and escalating abuse to our system? While DHS has not 
yet provided insight into the causes or potential resolution of the 
crisis surrounding the level of credible fear applications, there are 
likely culprits. 

The low threshold for establishing a credible fear, ICE’s recent 
liberalization of the “mandatory detention policy for inadmissible 
aliens” who meet this low threshold, inadequate training for asy- 
lum officers, and institutional incentives to approve applications, 
something I am deeply concerned about — many of these abuses 
could be halted by the Administration itself. 

If word got out that bogus credible fear claims were not being 
rubberstamped and the claimants rewarded with almost certain re- 
lease into the United States and work authorization, the vast in- 
crease in claims would quickly abate. 

However, if the Administration is not willing to take these steps, 
I am prepared to pursue necessary legislation to do the same. In 
the end, it doesn’t matter how many aliens are apprehended along 
the border if apprehension itself becomes the golden ticket to the 
country. 

When I visited Phoenix with Mr. Bentivolio and I went to the 
ICE office, we talked about the number of credible fear claims that 
were happening in the region. If you claim asylum in the Phoenix 
office and they assign you a court date, the court date you are 
going to get right now is in 2020. In the meantime, you are going 
to get free education, free healthcare, and you are probably going 
to get a work permit. 

That is not right, Mr. Chairman. I am glad you are holding this 
hearing today. I appreciate the time, and I yield back. 

Mr. Goodlatte. The Chair thanks the gentleman and is now 
pleased to recognize and welcome back the Ranking Member of the 
Judiciary Committee, who has been on a mission to help our coun- 
try pay our respects to the people of South Africa and in memory 
of a great international leader and fighter for freedom. Nelson 
Mandela. 

And I will have another comment after your remarks. So I am 
happy to recognize the gentleman from Michigan, Mr. Conyers. 

Mr. Conyers. Thank you, Mr. Chairman. 

And we have a couple of our other Members that were on that 
memorial trip with me, and we are very happy to be back and with 
the Committee. 

Now last month, I observed that the very first hearing this Com- 
mittee held in the 113th Congress was the need for immigration re- 
form. It made sense. One day after the election, the Speaker of the 
House, Mr. Boehner, called for a “comprehensive approach” to im- 
migration reform, as he said it, “long overdue.” 
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A few months later, the Republican National Committee recog- 
nized that the party “must embrace and champion comprehensive 
immigration reform.” And I agree with both statements. 

So here we are on the last full day of the first session of the 
113th Congress, and so far, we have yet to see any real, decisive 
action in the House. Yes, we have had 14 hearings on the issue, 
considered 4 bills, each one less effective than the one before it, in 
Committee. But even in Committee, we have yet to consider critical 
parts to reform. 

We have seen no bill for the Dreamers. We have seen no bill pro- 
viding a way for the 11 million people living in our communities, 
working in our fields and factories, attending our churches and 
schools to get right with the law and earn citizenship. They are 
still in the shadows. 

In fact, the only bill pending in the House that does these things 
is H.R. 15, which currently has 193 cosponsors. 

Throughout the year, I have been moved by the presence of im- 
migrant children. Dreamers, who have attended our hearings, vis- 
ited our offices, and held events of their own around the country. 

I have listened to faith leaders, business leaders, labor leaders 
explain the fierce urgency of enacting common sense immigration 
reform. And for the past month, just steps from where we sit today, 
advocates for immigration reform have abstained from all food for 
weeks on end in order to keep the Nation’s hunger for immigration 
reform at the forefront of our work here in Washington. 

And despite all of that, our final hearing for 2013 is yet another 
hearing that will leave the impression that when Republicans on 
this Committee think of immigrants, they think first of criminals 
or fraudsters or gang members. 

The issue we will address today is not unimportant. We know 
that the number of people seeking asylum at our borders has in- 
creased over the last 2 years. In some places, the increase has been 
quite dramatic. It is important that we figure out why this is hap- 
pening because only after we do that we can figure out how to deal 
with it in a responsible way. 

But that is not all we have to do. Fixing our broken immigration 
system still lies ahead for the House. All year long, the majority 
has said that they want to take their time to do things right and 
approach immigration reform one piece at a time. 

Now I agree that we should be deliberative, but let us not fool 
ourselves. This issue isn’t new. We have been working to fix our 
broken system for over a decade now. The debates we are having 
in this Committee are debates we had going back as far as 1996, 
and then in 2005, and then throughout the last Congress, the 
112th. 

And we know that this much is true. Families, businesses, and 
communities all around this country are counting on us to do a lot 
more in 2014 than just hold another 14 hearings. 

And so, I stand ready to do the work that needs to be done. Let 
us begin the second session by bringing up H.R. 15. And if not, let 
us consider some of the Republican bills that I understand may be 
the works. Let us just do something. Because doing nothing is no 
more an option for us than it is for the families that are being torn 
apart each and every day. 
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And I thank the Chairman, and I yield back any time that may 
be remaining. 

Mr. Goodlatte. The Chair thanks the gentleman. In fact, the 
Chair wants to take this opportunity on the occasion of our last 
hearing of this year and the first session of this Congress to thank 
all the Members for the hard work they have put into this Com- 
mittee. 

The Committee has held a total of 16 full Committee hearings, 
48 Subcommittee hearings, has passed 26 bills through the Com- 
mittee and 27 bills through the House. Now you may wonder how 
we could pass 26 through the Committee and 27 through the 
House. The reason for that is there are a few, a small number of 
bills that went directly to the floor without Committee consider- 
ation and several others that the Committee shares jurisdiction 
with other Committees. 

But that is a record of accomplishment. And to the point raised 
by the gentleman from Michigan, the Committee will in the new 
year continue work in a very deliberative manner, but a very seri- 
ous manner understanding that immigration reform is needed, and 
it will be a top priority. 

So I would encourage the Members to take the fact that we are 
holding the final hearing of the year on this subject as a sign of 
continued work, but also as a sign that we continue to learn of new 
problems that need to be addressed, including, unfortunately, the 
leaked memo which displays that the Administration knew far 
more about the nature of this problem and how it relates to crimi- 
nal drug enterprises and, therefore, needs to be addressed as a part 
of our effort to do immigration reform and cover all aspects of im- 
migration reform, including enforcement, appropriate legal immi- 
gration reforms, and finding the appropriate legal status for those 
who are not here lawfully today. 

So, with that, I will ask unanimous consent to enter into the 
record the following items: Immigration and Customs Enforcement 
memo, entitled Parole of Arriving Aliens Found To Have a Credible 
Fear of Persecution or Torture; USCIS Asylum Division data 
through fiscal year 2013; and a news article indicating that Border 
Patrol agents are being ordered to stand down when encountering 
drug smugglers, human smugglers, and traffickers. 

Without objection, those will be made a part of the record. 

[The information referred to follows:] 



10 


II.S. IMMlGRyVTlON AND CUSTOMS ENFORCEMF.NT 
Piirolc of Arriving Aliens Found lo Have u Credible Fear of I’crseeulion or Torture 


Disrmin'TiON: 
DIRECTIVE NO.: 
ISSUE DATE: 
EFFECTIVE DATE: 
SUPERSEDES: 

FEA NUMBER: 


ICE 

IIUII2.I 

December 8, 2(I0‘) 
.lanunr>' 4, 20 1 II 
See section 3, 
601-05 


I. PURPOSE. The puiptwe of this ICE policy directive is lo ensure transparent, 
consistent, and considered ICE parole detenninntions for arriving aliens seeking 
asylum in die United Slates. This directive provides guidance lo Detention and 
Removal Operations (DRO) Field Onice personnel for exercising Uicir discretion lo 
consider the parole of arriving aliens processed under the expedited removal 
provisions of section 235 of the Immigration and Nationality Act (INA) who have 
been found to have a "credible fear” of persecution or torture by U.S. Citizenship 
and Immigration Services (USCIS) or an immigration judge of the Executive Onice 
for Immigration Review. This directive establishes a ijuuliiy assurance process that 
includes record-keeping rcquiaMiicnts lo ensure accoiuilabilily and compliance with 
the procedures set forth herein. 

1 . I . This directive does not apply to aliens in DRO custody under IN A § 236. This 

directive applies only to arriving aliens who have been found by USCIS or an 
immigration judge to have a credible fear of persecution or torture. 

2. AUTHORITIE.S/REFERENCES. 

2.1. INA jfif 208. 2l2(dU5). 235(b), and 241(b)(3): 8 U.S.C. §§ 1 158. 1 182(d)(5). 
1225(h). and 1231(b)(3); 8 C.F.R. §§ I.Kq), 208.30(e)-(0. 212.5 and 235.3. 

2.2. Department of flomeland Security Delegation Number 7030.2, ‘'Delegation of 
Authority to the Assistant Secretary for the Bureau of Immigration and Custom 
Enforcemcnf ' (Nov. 13,2004). 

2.3. ICE Delegations of Authority to the Directors, Detention and Removal and 
Investigations and to Field OlVice Directors. Special Agents in Charge and Certain 
Other Officers of the Bureau of Immigration and Customs Enforcement. No. 0001 
(June 6. 21H)3). 

3. SUPERSEDED POLICIES AND GUIDANCE. The following ICE directive is 
hereby superseded: 

3.1. ICl; Policy Directive No. 7-1.0. “Parole of .\rriving Aliens Found to Have a 
‘Credible Fear’ of Persecution or Torture" (Nov. 6. 2007). 
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4. BACKGROUND. 

4.1. .A.rriving aliens processed imcler the expedited removal provisions of rN.'\ g235(b) 
may pursue asylum ainlrolalcU fonns of protection from removal if they successfully 
demonstrate to USCIS or an immigration judge a credible leaf of persecution or 
torture. 

4-2. Arriving aliens who establish a credible fear of persecution or torhiie are to be 
detained for further consideration of the application for asylum. INA § 
235(b)(l)(B)(ii). Such alients, however, may be paroled on a ease-by-case basis for 
"urgent humanitarian reasons;" or "significant public bcnefil.’' provided the aliens 
present neither a security risl: nor a risk of absconding. 8 C.F.R. § 21 2.5(b); see also 
8 C.F.R. § 235-3(c) (providing that aheii.s refeiTed for JNA ^ 240 removal 
proceedings, including those who have a credible fear of persecution or larLui e. may 
be paroled under 5 2! 2.5(b) slandaids). 

4.3. The applicable regulalions describe five categories of aliens who may meet the 
parole standards based on a ca.so-by-case detemii nation, provided they do not present 
a flight risk or security risk: ( 1 ) aliens who have serious medical comlilions, rvhere 
continued tletenlion would not be appropriate; (2) women who have becji medically 
certified as pregnant; (3) certain juveniles; (4) aliens who will be witnesses in 
proceedings being, or to be, conducted by Judicial, administraiive, or legislative 
bodies in the United State,?; and (5) aliens whose continued detention is not in the 
public interest. iVee 8 C.F.R. S 2l2.5tbt Hut compare 8 C.F.R. § 23S.3tb)t4)(ii) 
(stating that arriving aliens who have not been determined to have a credible fear 
will not be paroled unless parole is necessary in liglit of a “metiical etuergency or is 
necessary for a legitimate law enforcement objective”). 

4.4. While the first four of these categories arc largely self-explanatory, the term "public 
interest" is open to considerable intor|)rcUilion, This directive e.xplains how the tenu 
i.s to he inlerprcled by DRO W'hen it decides whether to p'cU'ole arriving aliens 
detemtined to have a credible fear. The directive also mandates uniform record- 
keeping and review requirements for such decisions. Parole reinains an inherently 
discretionary determination entrusted to the agency; this directive serves to guide the 
exercise of that discretion. 

5. DEt‘'fNTrtON.S; 

.5,1. Arriving .Alien. For purposes of this directive, ‘•arriving alien" has the same 
definition as provided for in 8 C.F.R. § 1.1 (ql and lOOl.l(q). 

5.2. Credible Fear. For purposes of this directive, with respect to an alien processed 
under the INA § 235(b) “expedited removal" provisions, “credible fear" means a 
finding by USCIS or an iminigralion judge that, taking into account the credibility of 
the stmements made by the alien m support of the alien’s claim and such olliei lads 
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ail arc loiow n to liic mloi \ icw 111 ^; I SCIS omcer 01 imniii?i alion iiiii;>C‘. llic'J'c is a 
Mgiiificanl possihililj Ih.ii alien could esiablisli cligibillly loi usylmn ujidcr INA § 
iOS. witiilwldiny of ienici\ j 1 tiudcr iNA 241(bl(3). or proteclioTi from removal 
under the Convention Against Torture. 

5.3. Paroie. For purjioses of this directive, "parole’' is an adniinisirative rneasurc used by 
ICE to Icmpotaril) aulltori/c ihe itlcdsc hum iirmiigration tkienlioii of an 
inadmissible arriving alien found to have a credible fe.ir of persecution or toilure. 
ivilhoiii lawfully adinilliiig ibe alien I’auile does not conslitulc a lawful adiTiis.sion 
or u delerminiilion of admissibilily, sec INA ^ § 2l3f<l)(5)|AI, 1 01 fa)l I’jlBj, and 
reasonable conditions niaybt impascil on the parole, sxv K C F R, ^ 312.5(d). By 
slatuic. paiole may be useil. m the iliscrelioii uflCli and under such coiiditiniis as 
!CE may prescribe, only for urgcnl humanitarian reasons or for signinciint public 
benefit, .As interpreted by regulation, ''urgent hunianitanan reasons” and "signiiicatit 
public bcnctli" include the fire categotics set forth in 8 t'.F.R. ■§ 2 12.5!b! and lasted 
in paragraph 4,3 of this directive, tnciudiiig the general category of ''aliens uiiosc 
continued detention is nouii the public lateresi.'' 

6, POLICY. 

6. 1 . As soon as pruclicabic following a crcilihlc foai delcrmiiialion by 1 i.SC.'lS for an 
arrit'iiig alicii detained by DRO. DRO slwll provide the alien wiih the attached 
Piirole Advised tind St'lwihilmij Nofif'wuliim. This limn iiifonn.s llic alien that he or 
.she will be lutci-viewcd for jiotcntial paiolc from DRO custody and notifies tlic alien 
of the date of the scheduled imLTV'iew and the deadline for submitting any 
Jocumcnlarv malenal supporting bis 01 her eligibility foi paiolc. The contents oflbc 
tiDlification .shall be explained lo such aiietis in a language they undcrsiand. In 
detennining whether ddtiincil tin'is iiig ahciis found lo liavc a 01 edible fear should be 
paroled from custody, D RO shall proceed in accordtmee with the terms of this 
directiv'e. 

6.2. fiach alien's eligibility for parole should be cimskicrcd and analy/ai on ii.s own 
merits and based on the facts of the individual alien's case. Hovvever. when an 
aitit'itig alien found to have a credible fear estab1i.siie3 to the sati.sl'nciion of DRO hi.s 
or her ideiKily and that he or she presents neither a flight risk nor Jaiigerto the 
corauiunity, DRO slicmki, absent additional factors (a.s described in paragraph 8..') of 
this directive), parole the alien uii the biBis that his or her continued dcicntian is not 
in the public iiUcrest, DRO Field Onices shall unifomily dacuniem their parole 
dticisioii-makiiij; pracc.s.sc.s using the allaclied liecarel of DclcrmiihiUiM/Parotc 
DeicrmhiaiksH IPoAcsheu/e. 

6.3. Consistcm w nh the tcnii.s of this directive. DRO sNnIl maintain national mid local 
sliitislics on parole tktcrmmalians and have a quality assuwiiice pioceSa in place to 
monitor parole decision-making. a.s provided for in .sections and 8 urUiis direcTivv. 
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6.4. In conducting parole detemiinations for arriving aliens in custody after they are 
found to have a credible fear of persecution or torture, DRO shall follow the 
procedures set forth in section S of this directive. 

6.5. DRO shall provide every alien subject to this directive with written notification of 
the parole decision, including a brief explanation of the reasons for any decision to 
deny parole. When DRO denies parole under this directive, it should also advise the 
alien that he or she may recjuest redetennination o f this decision based upon changed 
circumstances or additional evidence relevant to the alienfs identity, security risk, or 
risk of absconding. DRO shall ensure reasonable access to iranslatioii or inteipreter 
services if notification is provided to the alien in a ianguage other than his or her 
native language and the alien cannot coinnniiiicate effectively in that language. 

6.5. Written notillcalioiis of parole decisions shall be provided to aliens subject to this 
directive and, if represented, their representative within seven days of the date an 
alien is initially interviewed for parole or the date the alien requests aparole 
redetermination, absent reasonable justification for delay in providing such 
notification. 

6.7. A decision to gram or deny parole shal I be prepared by a DRO officer assigned such 
duties within his or her respective DRO Field Office. The decision shall pass 
through at least one level of supeivisory review, and concurrence must be finally 
approved by the Field Office Director (FOD), Deputy FOD (OFOD), or Assistant 
FOD (AFOD). where authorized by the FOD. 

7, RF.St'ONSilsn.mFS. 

7.1 . The DRO Director is responsible for the overall management of the parole decision- 
making process for arriving aliens in DRO custody following dctermuiaiions that 
they have a credible fear of persecution or torture. 

7.2. 'file DRO .^ssistaiit Directur for Operatiuus is responsible for: 

1 ) En.suring considered, consislenl DRO parole decision-making and recordkeeping 
nationwide in cases of arriving aliens found to have a credible fear; 

2) Overseeing monthly tracking of parole statistics by all DRO Field Offices for 
such cases; and 

3) Overseeing an erfcclive national quality as.siirance program that monitors the 
Field Office.s to ensure coropliaiico with this directive. 

7.3. DRO Field Office Directors arc respoiisible for: 

1) Implementing this policy and quality as.surahce processes; 
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2) Mainrainiug a log of parole adjudicatioTis for credible fear cases within their 
respective geographic areas of responsibility, including copies of the Record of 
Delerminalion/Parole Deteriniimimn Worksheet: 

3) Providing monthly statistka! reports on parole decisions for arriving aliens found 
to liavc a credible fear; 

4) Making the final decision to grant or deny parole for aniving aliens found to 
have a credible fear within their respective areas of responsibility or, 
alteniatively, delegating such responsibility to their DFODs or AFODs tin wliich 
case. FODs nevertheless retain overall responsibility for ilteir office’s 
compliance with this directive regardless of delegating sigiiatoiy responsibility to 
DFODs or AFODs); and 

5) Ensuring that DRO field personnel within their respective areas of responsibility 
who will be assigned to make parole determinations are familiar with this 
directive and corrcspoiuling legal authorities. 

7.4. IJRO Deputy I-'icltl Offiec Direetors arc rLspimsilik- for :evicvt mg, msl i'P.v.i ulng 

for their respective FODs’ approval, parole decisions prepared by their subordinates 
in the cases of arriving niiens found to have a credible fear of persecution or torture. 
Alternatively, DFODs delegated re.sponsibiiily under paragraph 7.3 of this directive 
are responsible for discharging final decision-making authority over parole 
determinations in such cases within their respective areas of responsibility, 

7.5. As.si.stant Field Office Directors are responsible for reviewing, and forwarding for 
their respective DFGDs’ or FODs’ approval, parole decisions prepared by their 
subordinates in the cases of atriving aliens found to have a credible fear of 
persecution or torture. .Alternatively, AFODs delegated responsibility under 
paragraph 7.3 of this directive arc responsible for discharging final decision-making 
authority over parole detenninations in such cases within their respective areas of 
responsibility. 

7.6. As applicable, DRO fielii perstmilel so assigned by their local chains-af-enmmand 
are responsible for providing detained arriving aliens Ibund to have a credible tear 
with the attached Parole Advisal amt ticheduUn^ Noitficutkm and for fully and 
accurately completing the attached Record of Dcicrminaiion/Parote Determination 
Worksheet in accordance will! this directive and corresponding legal authorities. 

S, PROCEDURES. 

S.l. As soon as practicable following a ruiditig that nil arriviitg alien has a credible fear, 
the DRO Field Office with cuslody of the alien shall provide the attached Parole 
Advisnl and Hehediiliiig Nonfcaiion to the alien and explain the contents of the 
notification to the alien in a language he or she understands, tiirough an inteipreter if 
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ntcessaiy. Tliu Field Office will eoniplclc the ixievaiil portions of llie notification, 
indiealmg the lime when llie alien will receive an initial inicrview on his or her 
eiigibilitv for parole and the cinle by which any rlocunieiitan' ctidcncc the alien 
vvislics considered should lie pro\ ided. as v. ell as inslructKins fur how ,in\ such 
information should be piovided. 

i. 2 Unless an addiliniial reasonable period of time is neecssat V te.g , duo io opeialiun.il 
exiiiciicits or an alien’s illness or iei|iiest for iiddilirmal time to i)lil.iiii 
doeimientalion), iin later than seven da>’S (blUnving a finding that an arriving alien 
has a credible fear, a DKO otficer famili,u' w Uli llie requitemems of this direclttc and 
corre.sponding legal aullioiities must condiiel an interview with llic alien lo assess his 
or her uligibilily fui parole. Within that same period, the officer mu.st complete the 
Ki’carJ of Dclei miiiaimu/Parok DslcrmimiluMi Hbcfafteet and submit it for 
supervisory review. If the ofTicer concludes: that parole should be denied, the oflicer 
.should draft a letter to this effect for the FOD’s, DFOD’s. or AFODhs signature to be 
provided lo the alien or the ahcii’s represenuui'ie and fbiivard tins leltci foi 
supetvisoiy icvicw along with the completed Keconl of Deletmuhiiiuii 'Parole 
Ddormuuilum florlaheel. The lellerimiit include a brief e.vplaiiauuii of the reasons 
foi denying parole and notify the alien that he or sha may request redetuniiination of 
p.iifile based upon changed circumstances or additional et idciice rekvant to the 
alien's identity, security risk, or risk of absconding, 

8.3 . An alien slioii kl be paroled under this directiv e i f 13R0 tictermincs, in accordance 
with paragraph.^ ( 1 j through (4) below. Itiai the alien’s ideiitily is siifficiemiy 
ealahlished, the alien poses neither a flight risk nor a danger to the community, and 
no additional factora weigh against release of the alien. 



a) .Althougii many individuals who arrive in the Ijiiiled, States fleeing 

pertsccutioii or torture may understaiiclably lack valid idcutuy doctiiileiiUitioil. 
asylLini-rclatod. Iraiid ts of genuine eoiicttm to ICt, ami URO imist he 
satisfied that an alien is who he or she claims lo be before relea.siiig the alien 
from custody. 

h) When coititdei'ing parole requests by an arriving alien foiiiid !o have a 

credible fear, Field Office per.soiiiiL-1 miLst review all relevant docuracnlation 
oifered by the .iHeii, a.s wdl as any other kil'ortiialioii :i\ ailable about the 
alien, to delerminc whether the alien can tcasonably Bsiablish his or her 
identity. 

c5 If .in alien lacks valid gcvenuiieul-isbiicd dticiiincuis that support hi.s oi her 
as.scilio!i of identity. Field Office personnel .shoiild ask whether the alien can 
obtain goveniment-isBued documenlalion ufidciiiily. 
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d) ll’llie alien cannot reasonably piooidc valid ;^o\cnimenl-issueil cn’idence of 
identity (inciuding because the alien reasonably does not wish to alert that 
government to his or her wliereabouls), the alien can provide for 
crmsidLivition sworn affidavits fumi third pailius, Howev er. thud-party 
'jl'fiimls must iucludc copies of valid, guvcimnciit issued |iliuIo-ideniiric.UNii) 
documents and lull> establish ilicu own iclcntiiivs and addresses. 

e) If government-issued dociimciilalion of identity or third-purly iiflldavits from 
reliable affiants are dtlicr not availahie or insufficient to establish the alien’s 
identity on their own. Ffiald OlTice personnel shouki evpiorc whether the alien 
i.s olhcraise able to e,stabli.sh liis or her identity through credible slatenicnt.s 
such that there are no substantial reasons to doubt the alien’s identity. 

2) FHeI iI Risk. 

at In order tn be considered fur relvitsc. an alien dcicrmined to Iiave a credible 
fear ofpersecuiion or toilurc must piesent sul'lleicnt cvickncc de'monslratmg 
hi.s nr her likElihooti of appearing ivhen required. 

b) Factors appropriate for consideration m detemiimiig whether aii alien has 
made the required .shewing include, but are not limited to, community and 
family tics, employnient histoiy, manner ofciitry and length of residence in 
the United fstales. .stability of residence in the United Stales, record of 
iippearanee for prior caun hearings and eompHance with past lepurling 
requirements, prior immigration imd eriinmal history, ability lo post bond, 
property ownership, and possible idicl'or protection from rtnitnal available 
to the alien. 

c) Field Office pcrsoniiol shall consider whether sciiiiig a reusonablo bond 
antl'or cnleniig tlic alien in an allcniatiic-to-detentionpiogriirn would 
provide reasonable a.ssiininccs lliai the alien will appear at all healings and 
depari irom the United States when required lo do so. 

dj Officers shotild cveruise their discrclion to determine what reasonable 
as.siir.ance.s, individuully or m conibiiialioii. arc warranted on a case-by-ca.ie 
bnsi.s lo mitigate fright ri.sk. In ,uiy event, the alien must be able lo piovidc an 
address where he or she will be residing and raiisl timely advi.se DRO of any 
change of addre.ss, 
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3) Da nger l a die Comm imiiv. 

a) In order for an alien lo lie considered for jurole, Field Office personnel miisl 
make a dclcnnijiatinii whclher -ni alien fmim! lo have, a ci edible feai posei a 
danger K) tiic community or in I l.S. luiioiial security. 

b) infomiatinn gcmianc lo Ihe dclermiiiation includes, iuil is not limited to, 
evidence of past criiiimal actir il\ in ihc 1,'nited States ot abroad, of jctn iiy 
contrary.’ to U.S. national .security interests, of otbei' activity giving ri.se to 
concerns of public safety or diingei to the conmumily (incliidiiip, due to 
serious metuai illness), disciplinary infractions or incident repons, and anv 
criminal in dclenlioii history dint shims that (he alien li.is banned or tiouid 
likely harm himself or herself or others, 

c ) Any evidence of rehabilitation also should be weighed. 

4) Additional bn clors . 

a) Because parole remains an inherently discrclimiary decision, in .some eases 
there may be exccpliuiitd, cn crndiiig facuirs that should be eosisidered in 
addition to the three factors discussed above. Such faclors may include, but 
are not limited to, sciious adverse foreign policy coiiset|iii;nccs ihtil may 
result if Ihe alien i.s released or oveiTidirtg law' enfortement iiilcrc.ilE. 

bl Field Office pci-soniiel may consider such additional factors during the parole 
decision-rnaking process 

5.4. Assigned DRO officers should, where appropriate, rci|ucbl iliat parole appheams 
provide any supplementary infonnalioit that would aid the officers in reaching a 
dcci.sioil. The Reran! uf Ocicrmitiaiirn'Pat oic DvHn'imnaihiH tVarLshce! should be 
annotated to documeni Ihc request for supplementary infonnalton and any response 
from the detainee. 

5.5. After propaiing and signing (he Rtroni ai DrJtinnntitioth'Varfile DelcntmuiTion 
Ihii L\i>eet. and i n the ctLse of a denial of parole, draflitig a w ritien respoiMc w Ihe 
alien, the assigned DRO officer shall forward llicse maieriais and the parole request 
documentation lo hi-s or her lirst-line supervisor for review and concun’ence. 

5.6. L'lJoii his or her coiicmTencc, the firsi-iine siipcnisor shall sign the RccarJ of 
iJciennuiutiofh'Pdralr Dl!*.} mhuiliaii It i/iAa/ietV where indicated and foAvard it. 
along with any lelaled documcniatioii. lo the FDD (or, whiic iipplicablc, llie DFOI) 
or AFOD) for final approval 

8.7. The 1-OD (or, where apphcable. the DFOD or .AFOD) shall review tin p.trnlc 
dociiiiieiilaiioii, consult w ilh the preparing officer and supen isor as necessary, and 
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either grant or deny parole by signing Ihc Record of J'kicrmination’ Parole 
DeieriuiiMlion IVorkslicc r where indicalcd and. in ihe cate of a denial, .'tigniiig Ihc 
writien response lo liw alien. 

8.8. Following a llii.il decisKm by liie FOl) lo deny parole (or. where applicable, the 
DFOD or .AFOD), the Field Office shall pioridc the « rilicn response to llie alien oi. 
if represented, to the alien'.'; legal rc|ire.sem.iiive, mdiciiltng that parole was denied 
If parole i.s granled, the Field OfHee slmll ])m\'ide the alien with a date-sUiinped l-')4 
Form bearing the following notation: "Paroled iiniler 8 C.F.R. § 212.5(b). 
ifnipls.iy inent iiuthurizaiiyii nrn (o in- pniviiJcrl on tliK hnsit." 

8.9. I fan alien makes a writicii request fur rcdelenninatinn of an earlier decision denying 
parole. Ilie Fieiri Oflice jimj'. ill its dascroiioii. retnlerview the alien or consider the 
request based solely on documcnlary imitcrial already piovided or uilierwise of 
rtsiord. 

8.10. Tlic supporting documeiUS and a copj of the parole dt;Li.sioii sent to the alien (if 
applicable), the completed Record of Ih'teniumnoir Parole Oelermiiialkm 
Worksheet, and any other documents related to the parole adjiidicaticm should be 
placed in the alien’s A-Ilk in a record nfproceeditig fonitat. In addition, a c-opj of 
the Record of PeteinunaUoiuParijle Deti'niunatwn Worksheet shall be .stored and 
maintained under the aiuhoriiy oftlie FOD ior use in preparing iiirmthK report,';, 

8.11. On a monthly basis, FODs shall .submit reports tu the Assi.stant Director for 
Operations, nr his or liei designee, detailing llie number of p.arole adjudications 
comluctfd under this directive tvilliin thetr re.spcclit e areas of rcspoii-sihilily. the 
rcsuh.s of those adjudications, and the underlyiitg fausis afeaeh Field (fftico deeu^ion 
whcllicr U) grant or deny parole. The .Assi.sianl Dirccior for Operations, or his or her 
designee, in conjunction with appropriate DRO Iloadquurtcr.s cmiipcmcnts, will 
analy/e this reporting ,aiul collect individual case infomialioti to review in more 
detail, as waiTatUcd. In piiiuctilar, thus .iiialysis will rely on random sampling of all 
reported cases for in-deplh review and w ill include p.TrHciilar emphasis nn casc.s 
where parole wa.s not granted because oflhc presence ol'additioual fuclors, per 
paragraph K..f(4) of thi.s directive. Any signihcam or rccim-hig defieicncies 
identified during thi.s monthly atiahsis should be explained to the affected Field 
Office, which will take appropriate corrective action, 

S. 1 2. At least once every si.x inunths, die Assistant Director for Opcraiinii.s, or his or her 
ilesignee, shall prepare a thorough and objective quaiiiy assurance report, examining 
the rate al which paroled aliens abscond and the Field Oniccs' parole decision- 
making, including any notc.vovthy trends or concclive measures imderlakeri basetl 
upon the momWy qtialily .isstimnce anaHsi.s required by paragiapb S.i 1 of this 
directive. 
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y. ATTACHMENTS. 

« Parole .Uhira! luul Scliedu/in^ Noiifiralkm, 

« Record of DLtcrminak'jti'Parolc DctcriniihUion Workdieel. 
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Mr. Goodlatte. And at this time, we will turn to our witnesses. 
We are very delighted to have all of our witnesses here today. And 
if you would all rise, I will begin hy swearing you in. 

[Witnesses sworn.] 

Mr. Goodlatte. Let the record reflect that all of the witnesses 
responded in the affirmative. 

Thank you, and I will begin to introduce our witnesses. Please 
be seated. 

Ms. Lori Scialabba, currently serves as the Deputy Director of 
U.S. Citizenship and Immigration Services, a position that she has 
held since May of 2011. Prior to being appointed Deputy Director, 
she served as the Associate Director of Refugee, Asylum, and Inter- 
national Operations. 

Prior to joining the Department of Homeland Security, Ms. 
Scialabba served as chairman of the board of immigration appeals 
in the Executive Office for Immigration Review and the Depart- 
ment of Justice. She received her bachelor’s degree in 1982 from 
the University of Maryland and her juris doctorate in 1985 from 
Memphis State University. 

Mr. Daniel H. Ragsdale currently serves as the Deputy Director 
for Immigration and Customs Enforcement, the principal investiga- 
tive agency of the Department of Homeland Security. In this capac- 
ity, he also serves as the agency’s chief management officer, over- 
seeing the Office of Management and Administration. 

Mr. Ragsdale joined the former U.S. Immigration and Natu- 
ralization Service’s General Counsel Office in 1996 and served as 
an attorney in New York, New York, as well as Tucson and Phoe- 
nix, Arizona. He received an undergraduate degree from Eranklin 
and Marshall College and a J.D. from Eordham University School 
of Law. 

Mr. Michael J. Eisher is the Chief of the U.S. Border Patrol and 
a member of the Senior Executive Service. In this role, he is re- 
sponsible for planning, organizing, coordinating, and directing en- 
forcement efforts designed to secure our Nation’s borders. Chief 
Eisher entered on duty with the U.S. Border Patrol in June 1987 
as a member of Class 208. His first duty assignment as a Border 
Patrol agent was at the Douglas Station in the Tucson sector. 

Chief Eisher earned a bachelor’s degree in criminal justice and 
a master’s degree in business administration. He is also a graduate 
of the Senior Executive Eellows Program at the John E. Kennedy 
School of Government at Harvard University. 

Ms. Ruth Wasem is the specialist in immigration policy at the 
Congressional Research Service, U.S. Library of Congress. In this 
capacity, she has researched, written, and presented for the U.S. 
Congress on immigration and social welfare policies. 

She is also an adjunct professor of public policy at the Lyndon 
B. Johnson School of Public Affairs, University of Texas, where she 
teaches graduate courses on immigration policy. Ms. Wasem earned 
her master’s and doctorate degrees in history at the University of 
Michigan and received her baccalaureate degree from Muskingum 
University. 

Each of the witnesses’ written statements will be entered into 
the record in its entirety, and I ask that each witness summarize 
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his or her testimony in 5 minutes or less. To help you stay within 
that time, there is a timing light on the table. 

When the light switches from green to yellow, you will have 1 
minute to conclude your testimony. When the light turns red, it 
signals that the witness’ 5 minutes have expired. 

Welcome again to all of you. And Ms. Scialabba — oh, I am sorry. 
We are going to go first to Mr. Fisher. 

TESTIMONY OF MICHAEL J. FISHER, CHIEF OF THE 
U.S. BORDER PATROL, CUSTOMS AND BORDER PATROL 

Mr. Fisher. Chairman Goodlatte, Ranking Member Conyers, dis- 
tinguished Members of the Committee, it is a privilege and, indeed, 
an honor to appear before you today to discuss U.S. Customs and 
Border Protection’s efforts to secure the borders. 

As this Committee is aware, the mission of the United States 
Border Patrol is to reduce the likelihood of attack to the United 
States while providing safety and security to its citizens against 
dangerous people seeking entry into the United States to do us 
harm. 

In the process of fulfilling this mission obligation, we employ a 
risk-based approach. Simply stated, we assess threats and 
vulnerabilities in order to deploy our greatest capabilities and re- 
sources against the highest risk. We execute this mission in a num- 
ber of ways, not the least of which is through the predominant use 
of information and intelligence. 

It was one of these field intelligence reports that was the focus 
of an article that appeared in the Washington Times last month, 
describing a potential emerging threat and vulnerability sur- 
rounding the credible fear process. The report was authored by the 
Unified Command within the Alliance to Combat Transnational 
Threats, also called the ACTT, in El Paso, Texas. 

The ACTT has been in existence for a few years and is designed 
and structured to foster integrated operations. ACTT members in- 
clude Federal, State, and local stakeholders from a number of sec- 
tors, the majority being law enforcement. As with most field intel- 
ligence reports, the dissemination within the ACTT community was 
wide, as designed, and labeled for official use only. 

This is common practice to not only protect sources and methods, 
but to preserve the interagency information in the event of criminal 
prosecution, which, in many cases, is the desired end state. It is 
too early for me to assess either the potential emerging threat or 
vulnerability from the single report. However, as we continue to 
collect against the illicit networks, as well as the identified intel- 
ligence gaps described in the report, and as we broaden our analyt- 
ical effort, we will be — we will be in a better position to assess 
both. 

Chairman Goodlatte, Ranking Member Conyers, and again, dis- 
tinguished Members of this Committee, thank you for the oppor- 
tunity to testify today. I look forward to answering your questions. 

Mr. Goodlatte. Thank you, Mr. Fisher. 

Now we will turn to Ms. Scialabba. 
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TESTIMONY OF LORI SCIALABBA, DEPUTY DIRECTOR, 

U.S. CITIZENSHIP AND IMMIGRATION SERVICES 

Ms. SciALABBA. Thank you, Chairman Goodlatte, Ranking Mem- 
ber Conyers, and distinguished Members of the Judiciary Com- 
mittee — 

Mr. Goodlatte. You may want to pull the microphone a little 
closer to you. 

Ms. SciALABBA. Oh, sure. It makes my eyes cross. [Laughter.] 

Mr. Goodlatte. Sorry. 

Ms. SciALABBA. Thank you for the opportunity to testify at to- 
day’s hearing, alongside with my colleagues from Customs and Bor- 
der Protection and Immigration and Customs Enforcement. 

As you mentioned. I’m Lori Scialabba, Deputy Director of U.S. 
Citizenship and Immigration Services, and my testimony today will 
focus on how USCIS supports U.S. efforts related to border security 
while upholding our refugee protection obligations. 

The United States has a long and proud history of providing hu- 
manitarian protection. We are signatories to the 1967 protocol re- 
lating to the status of refugees, which bars contracting states from 
returning refugees to their countries of feared persecution. 

Our obligations under the protocol are primarily implemented 
through our Nation’s asylum process, which involves proceedings 
under two tracks, one in which an individual applies for asylum af- 
firmatively with a USCIS asylum officer and the other in which an 
individual seeks asylum before an immigration judge with the De- 
partment of Justice. At the borders, individuals who wish to apply 
for asylum are initially processed through the expedited removal 
program, which will be the subject of the remainder of my testi- 
mony. 

Prior to the enactment of the Illegal Immigration Reform and 
Immigrant Responsibility Act of 1996, all individuals apprehended 
attempting to enter the United States unlawfully were placed in 
full proceedings before an immigration judge. These proceedings 
were time consuming and resource intensive. Individuals in such 
proceedings were generally not detained. 

The 1996 reforms allowed for the expedited removal of individ- 
uals seeking admission at air, land, and sea ports of entry without 
proper documentation. In 2004, the Department of Homeland Secu- 
rity implemented regulations expanding expedited removal to apply 
to individuals apprehended close to a U.S. border shortly after an 
illegal entry. 

All individuals placed in expedited removal proceedings are sub- 
ject to mandatory detention and prompt return to their countries 
of origin. In creating this new removal process, however. Congress 
was mindful of the United States treaty obligations relating to the 
status of refugees and created a screening process known as cred- 
ible fear to prevent persons from being returned to a country in 
which they would be persecuted or tortured. 

The USCIS Asylum Division administers the credible fear pro- 
gram. The credible fear screening is the third stage of the expe- 
dited removal process for individuals who express a fear of return 
or indicate an intention to apply for asylum. They are first encoun- 
tered and placed into expedited removal by CBP. They are then de- 
tained by ICE, pending their credible fear interviews. 
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USCIS is the third agency to encounter the individual in the ex- 
pedited removal process. USCIS conducts a credible fear interview 
to determine whether there is a significant possibility that the indi- 
vidual will be found eligible for asylum or withholding of removal. 
This determination does not confer any immigration benefit. It is 
simply a screening process employed. 

The final decision on asylum eligibility rests with an immigration 
judge. Credible fear interviews are conducted by a USCIS asylum 
officer while the individual is detained by ICE. Asylum officers 
comprise a professional cadre within USCIS, dedicated full time to 
the adjudication and screening of protection claims. They are ex- 
tensively trained in national security issues, the security and law 
enforcement background check process, eligibility criteria, country 
conditions, interview techniques, making proper credibility deter- 
minations, and fraud detection. 

During the credible fear interview, individuals are questioned re- 
garding their biographic information, their fear of persecution or 
torture, and whether there are concerns that may make them ineli- 
gible for asylum. 

USCIS conducts security checks, including biographic and bio- 
metric checks. USCIS coordinates with ICE and other law enforce- 
ment authorities as appropriate if there are reasonable grounds to 
believe that an individual may have engaged in criminal activity or 
is a security risk. 

While information relating to asylum seekers is sensitive and 
generally protected from disclosure, regulations and policies allow 
for USCIS to share information with law enforcement agencies for 
investigative and intelligence purposes, which is done routinely. As 
CBP and ICE have already encountered the individual early in the 
expedited removal process, they have also already conducted secu- 
rity checks on the individual. ICE relies on its security checks to 
inform any decision to release the individual from custody. 

If USCIS determines the individual does have a credible fear, he 
or she is subject to removal — does not have a credible fear, he or 
she is subject to immediate removal unless the individual requests 
a limited review of USCIS’s credible fear finding by an immigration 
judge. And an immigration judge can overrule our decision. If the 
immigration judge agrees with the USCIS that the individual does 
not have a credible fear, then the individual is removed. 

And I see my time is almost up. So I will thank you for the op- 
portunity. 

Mr. Goodlatte. Thank you. 

Mr. Ragsdale, welcome. 


TESTIMONY OF DANIEL H. RAGSDALE, DEPUTY DIRECTOR, 
IMMIGRATION AND CUSTOMS ENFORCEMENT 

Mr. Ragsdale. Good morning. Chairman Goodlatte, Ranking 
Member Conyers, and distinguished Members of the Committee, on 
behalf of the men and women of the U.S. Immigration and Cus- 
toms Enforcement, thank you for the opportunity to appear today 
to discuss the role ICE plays in protecting border security. 

ice’s primary mission is to promote homeland security and the 
public safety through the criminal and civil enforcement of the Fed- 
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eral laws governing border control, customs, trade, and immigra- 
tion. ICE is the principal investigative arm of the Department of 
Homeland Security. 

ICE has two primary operating components, the Office of Home- 
land Security Investigation and the Office of Enforcement and Re- 
moval Operations. ERO’s primary role is to enforce our Nation’s 
immigration laws in a way that impacts public safety and border 
security. HSI is responsible for investigating and referring for 
criminal prosecution crimes related to human smuggling, traf- 
ficking, narcotics and weapons smuggling, counterproliferation, 
commercial fraud, child exploitation, among others. 

ICE also relies on a team of nearly 1,000 attorneys to fulfill its 
civil and criminal enforcement missions. In addition, ICE’s Office 
of Professional Responsibility promote security and the integrity of 
ICE’s workforce through investigating allegations of misconduct. 

Over the past 4 years, ICE has focused its resources on the rule 
of individuals who fit within our enforcement priorities. These pri- 
orities include people who are risks to national security, public 
safety, such as convicted criminals, recent illegal border crossers, 
and those who have struck immigration controls. 

Through this focus, ICE has been able to help ensure our public 
safety and seen solid success in enforcing this Nation’s immigration 
laws. These successes could not be achieved without the implemen- 
tation of smart, effective, and efficient policies and our close work- 
ing relationship with our DHS partners in order to meet our goals. 

For instance, 44 percent of the ICE detainees in our custody 
came from CBP. Our joint efforts are critical to the Nation’s border 
security. As discussed by ICE’s partners in their statements, indi- 
viduals who are apprehended while attempting to unlawfully enter 
the United States and who indicate a fear of persecution or torture 
and an intent to apply for asylum are detained by ICE until they 
can present their claim to a specially trained USCIS asylum officer, 
who conducts a detailed screening for potential asylum eligibility. 

In December 2009, former Director John Morton issued a revised 
directive on the parole of arriving aliens found to have a credible 
fear of persecution or torture to ensure transparent and consistent 
parole determinations for arriving aliens seeking protection in the 
United States. Under this policy, aliens who arrive in the United 
States at a port of entry and who are found to have a credible fear 
of persecution or torture are considered for parole. 

While our procedures reflect the sound public policy position of 
favoring parole in positive credibility of fear cases, ICE takes its 
law enforcement responsibilities seriously and carefully considers 
each and every parole decision and balances with a need to protect 
public safety. 

As tactical requirements ebb and flow, we have redoubled our ef- 
forts to be nimble and collaborative as we respond to changing 
operational needs. We have put policies and infrastructure in place 
to do just that. 

For example, ICE targets and investigates the most dangerous 
transnational human smuggling organizations through the Illicit 
Pathways Attack Strategy, or IPAS. ICE designed this program to 
build, balance, integrate its authorities and resources, both foreign 
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and domestic, in a focused, comprehensive manner to target, dis- 
rupt, and dismantle transnational organized crime. 

In fiscal year 2013 alone, to address the crime of human smug- 
gling and the additional threat it brings to border security, ICE ar- 
rested approximately 2,700 alien smugglers, obtained indictments 
and convictions against 3,600 individuals, and initiated almost 
2,000 smuggling investigations. 

In addition to combating transnational human smuggling organi- 
zations, we also target individuals and organizations who attempt 
to gain legal status in the United States through fraudulent means 
or identity theft. To combat these criminal threats, ICE has estab- 
lished 19 document and benefit fraud task forces throughout the 
U.S. 

As a result of these task forces, combined with our investigative 
efforts, in fiscal year 2013, we made over 1,500 criminal arrests for 
immigration fraud, identity theft, an increase of approximately 20 
percent since 2009. 

In sum, ICE remains committed to a detention policy that en- 
sures violent priority aliens remain in custody while managing lim- 
ited resources by providing effective alternatives for nonpriority 
aliens, commensurate with the risk they present. Current parole 
procedures for asylum seekers help ICE making custody determina- 
tions on a case-by-case basis while focusing both on protecting 
against threats to public safety and maintaining control of the Na- 
tion’s borders. 

Thank you for the opportunity to testify, and I look forward to 
the questions you may have. 

[The joint prepared statement of the U.S. Department of Home- 
land Security follows:] 
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Introduction 

Chainnan Goodlatte, Ranking Member Conyers, and distinguished members of the 
Judiciary Committee; Thank you for the opportunity to testify at today’s hearing. The joint 
testimony today will focus on how the following DHS agencies, U.S. Citizenship and 
Immigration Services (USCIS), U.S. Immigration and Customs Enforcement (ICE), and 
U.S. Custom and Border Protection (CBP), support U.S. efforts related to border security while 
upholding our refugee protection obligations. 

The United States has a long history of providing humanitarian protection to refugees and 
other vulnerable individuals and is a party to the 1967 Protocol relating to the Status of Refugees 
and the Convention against Torture (CAT). As parties to the 1967 Protocol and CAT, we are 
committed to abiding by our non-refoulement obligations - to refrain from returning eligible 
individuals to countries where they would more likely than not face torture or persecution. Our 
non-refoulement obligations under the Protocol and the CAT are implemented in the 
immigration context through various laws and regulations. 

The Expedited Removal and Credible Fear Processes 

Prior to the enactment of the Illegal Immigration Reform and Immigrant Responsibility 
Act of 1996 (IIRIRA), individuals seeking admission to the United States at a port of entry or 
those apprehended attempting to enter the United States unlawfully were able to present their 
requests for asylum directly to an Immigration Judge within the Department of Justice’s (DOJ’s) 
Executive Office for Immigration Review (EOIR). IIRIRA, however, amended the Immigration 
and Nationality Act (INA) to allow for the expedited removal of individuals who lack required 
documentation or possess improper documentation at ports of entry. DHS also applies the 
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expedited removal process to individuals who are present without admission and encountered by 
an immigration ofticer within 100 air miles of the United States border and who were not 
physically present in the United States for the 14-day period immediately before their arrest as 
well as to aliens unlawfully arriving in the United States by sea. 

The expedited removal provision was designed to deter individuals from entering the 
United States illegally and to streamline what had been a lengthy, resource-intensive process that 
required a hearing and order of deportation or exclusion from an Immigration Judge, a process 
that could take months or years to complete. Under the expedited removal process, when an 
immigration officer determines that an individual is inadmissible, the individual is ordered 
removed from the U.S. without a hearing before an Immigration Judge. 

To ensure that the United States maintains compliance with its international treaty 
obligations relating to non-refoulement, however, individuals subject to expedited removal who 
indicate a fear of persecution or torture or who indicate an intent to apply for asylum are detained 
by ICE until they can present their claim to a specially trained USCIS asylum officer who 
conducts a detailed screening for potential asylum eligibility. These officers are a professional 
cadre within USCIS, dedicated full-time to the adjudication or screening of protection claims. 
They are extensively trained in national security issues, the security and law enforcement 
background check process, eligibility criteria, country conditions, interview techniques, making 
proper credibility determinations, and fraud detection. 

The Role of CBP At U.S. Ports of Entry 

When an alien arrives in the United States by air, land or sea, the alien must present 
himself or herself to a CBP officer for inspection at a U.S. port of entry. If the alien lacks 
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required documentation or possesses improper documentation, he or she may be placed in 
Expedited Removal (ER) and referred to secondary inspection for a sworn statement and to 
complete forms under 8 C.F.R, 235.3. If during this process the alien expresses a fear of return 
to his or her country, or an intention to apply for or request asylum from the United States, the 
alien will be referred to a USCIS asylum officer for a credible fear interview. The alien must be 
detained per section 235(b)(l)(B)(iii)(IV) of the INA and turned over to ICE Enforcement and 
Removal Operations (ERO) pending the credible fear interview. Every alien encountered at a 
U.S. port of entry undergoes a full inspection that includes national security, law enforcement, 
immigration, customs, and agricultural components. 

The Role of CBP Between U.S. Ports of Entry 

Border Patrol agents (BPA) receive training on the ER process and how to identify the 
applicable charges, recognize the conditions making an alien subject to ER, and proper protocols 
for the overall management of aliens through the ER process. The training includes recognizing 
the circumstances that require a referral to USCIS for a credible fear interview. 

During ER processing, BPAs inquire whether the alien has any fear of persecution or 
torture, or a fear of return to his/her home country. If the alien expresses an intention to apply 
for asylum, or a fear of persecution or torture, or a fear of return to his/her home country, the 
alien is detained by ICE ERO and referred to a USCIS asylum officer for a credible fear 
interview. 


Only asylum officers are authorized to make credible fear determinations. If during the booking 
process, the alien expresses a fear of return to his/her country, the local USCIS Asylum Office is 
contacted and provided with the relevant case forms to initiate the credible fear process. This 
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may occur before or after remanding custody to the local ICE facility depending on local 
agreements between ICE, USCIS and CBP. In all cases, the credible fear interview is conducted 
after the alien is remanded to ICE custody. 

The Credible Fear Screening Process 

Individuals in ER proceedings, including those who indicate a fear of persecution or who 
indicate an intent to apply for asylum, are subject to mandatory detention (with few exceptions). 
Credible fear interviews therefore are generally conducted by USCIS officers while the 
individual is in ICE detention. Credible fear determinations are made promptly. Since 
June 2013, the USCIS credible fear screening process has taken an average of 8 days to complete 
following ICE notification that an individual subject to expedited removal has indicated a fear of 
return. During Fiscal Year (FY) 2013, the average number of days between the date when an 
individual was detained in the ER process and the date the individual was referred to the USCIS 
Asylum Division for the scheduling of a credible fear interview was 19 days. 

During the credible fear interview, individuals are questioned regarding their biographic 
information, their fear of persecution or torture, and whether there are any concerns that may 
make them ineligible for asylum. While regulations issued in December 2000 prohibit USCIS 
from taking mandatory bars into account during the credible fear screening, asylum officers must 
explore whether any mandatory bars are implicated during each credible fear interview. 
Mandatory bars to a grant of asylum include the persecutor bar, a conviction for a “particularly 
serious crime,” having committed a serious non-political crime outside of the United States, 
being a security risk to the United States, and terrorism grounds. Asylum officers document this 
information in the interview notes that are taken contemporaneously with the interview. 
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Wherever any derogatory infomiation is uncovered that could implicate a mandatory bar, either 
through security checks or the alien’s testimony, the information is flagged for ICE, and 
available for the ICE attorneys in the event they have a hearing before an Immigration Judge. 
USCIS coordinates with ICE and other law enforcement authorities, as appropriate, if there are 
reasonable grounds to believe that an individual may be barred for criminal activity, is a security 
risk, belongs to a terrorist organization or is a human rights violator. The Immigration Judge 
would make a determination on whether a mandatory bar applies during the removal 
proceedings. 

Historically, only a small percentage of individuals placed in expedited removal 
proceedings have expressed a fear of return. However, the percentage has risen over time. From 
FY 2000 through FY 2009, the annual percentage of individuals subject to expedited removal 
who expressed a fear of return ranged from 4-6%. From FY 2010 through FY 2012, the annual 
percentage ranged from 7-9%. During FY 2013, approximately 15% of the individuals placed 
into expedited removal expressed a fear of return and were placed in the credible fear screening 
process. Despite this increase, expedited removal proceedings have been effective and have 
saved significant resources since their implementation in 1997 while also ensuring that the 
United States upholds its international treaty obligations regarding non-refoulement. Before the 
implementation of the expedited removal process, every individual subject to ER would have 
been entitled to a hearing before an Immigration Judge where they could apply for asylum. 
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Security Screening in the Credible Fear Process 

In addition to the detailed credible fear interview, USCIS conducts security checks 
including biographic (TECS*) and biometric (IDENT) checks during the credible fear process to 
assess identity and inform lines of questioning. TECS is owned and managed by CBP and is its 
principal law enforcement and national security system. TECS contains various types of 
information from a variety of Federal, state, local, and foreign sources, and the database contains 
records pertaining to known or suspected terrorists, wanted persons, and persons of interest for 
law enforcement and counterterrorism purposes. IDENT is a DHS system managed by the 
National Protection and Programs Directorate’s (NPPD) Office of Biometric Identity 
Management (OBIM), and includes biometric information related to the travel history of foreign 
nationals and watchlist information. It also contains visa application information owned by the 
Department of State, This system is used to confirm identity, determine previous interactions 
with government officials and detect imposters. Asylum officers conduct a mandatory check of 
both TECS and IDENT during the credible fear process. Asylum officers also ensure that the 
Federal Bureau of Investigation (FBI) name check and fingerprint checks have been initiated. 

As previously noted, most aliens are detained by ICE throughout the credible fear 
screening process. Based on the interview and all available evidence, the USCIS asylum officer 
determines whether or not the individual established a credible fear of persecution or torture. 

The USCIS asylum officer’s determination as well as information on the individual’s identity, 
including how he or she established it, results of the security checks, and any adverse 
information is recorded and placed in the alien’s file upon completion of the credible fear 
process. This information is then provided to ICE. 

^ TECS — not an acronym — is the priniaiy' law enforcement and national security' database w liich contains 
cnforccmcnl, inspection, and intelligence records. 
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The Credible Fear Standard 

As defined by statute, in order to establish a credible fear of persecution or torture, the 
asylum officer must find that a “significant possibility” exists that the individual could establish 
eligibility for asylum or withholding of removal. The purpose of this screening standard is to 
dispose of claims where there is no significant possibility of success, while not foreclosing viable 
claims. This procedural safeguard allows the expedited removal process to act as an efficient 
mechanism in maintaining border security while ensuring compliance with the United States’ 
international treaty obligations regarding non-refoulement. 

Several months ago, USCIS initiated a review of the training materials and guidance used 
by the Asylum Division to instruct asylum officers on the credible fear standard. This review 
has included the engagement of EOIR, ICE and CBP. After more than fifteen years since the 
establishment of the expedited removal/credible fear screening process, a review was necessary 
to make certain that our application of the credible fear standard properly reflects a significant 
possibility that claims for asylum or protection under the Convention Against Torture will 
succeed when made before an Immigration Judge. This review has recently been completed and 
asylum officers will soon receive training on the updated guidance. 

Credible Fear Determinations 

Like affirmative asylum decisions, 100 percent of credible fear determinations undergo 
supervisory review. Individuals who are ultimately found not to have a credible fear are subj ect 
to immediate removal by ICE, unless they request a limited review of the USCIS asylum 
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officer’s determination by an Immigration Judge. The Immigration Judge can overrule the 
asylum officer’s decision and find the individual does have a credible fear. 

If the individual establishes a credible fear of persecution or torture, USCIS issues a 
Notice to Appear (NTA) and the individual is placed in removal proceedings before an 
Immigration Judge at which point he or she can seek asylum or other forms of relief or 
protection from removal. With the issuance of the NTA, USCIS’ role in the ER process is 
completed. The Immigration Judge ultimately determines whether the individual is eligible for 
asylum or any other requested forms of relief or protection. 

During the pendency of the removal proceedings, certain individuals are entitled to a 
custody hearing before the Immigration Judge. Aliens arriving at a Ports-of-Entry (POE), 
however, are only eligible for parole. Parole determinations are made by ICE and are not 
reviewed by an Immigration Judge. DHS has adopted parole standards to determine whether 
individuals should be paroled into the United States during the pendency of the removal 
proceedings. Aliens apprehended between the POEs who demonstrate a credible fear of 
persecution or torture are eligible for release. If detained, these aliens who are placed in removal 
proceedings are eligible for a bond hearing before an Immigration Judge. 

During FY 2013, 65% of credible fear referrals involved nationals of El Salvador, 
Honduras, and Guatemala; just over 7% were Mexican nationals. 

Developments in the ICE Parole Policy 

Parole is an administrative measure, provided under section 212(d)(5) of the INA. ICE 


uses this parole authority to release inadmissible aliens who arrive at a port of entry and are 
found to have a credible fear of persecution or torture. Parole is not a lawful admission or a 
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detemiination of an alien’s admissibility, and can be conditioned upon such tenns as the posting 
of a bond or other guarantee. 

On December 8, 2009, former ICE Director John Morton issued a revised directive on 
“Parole of Arriving Aliens Found to Flave a Credible Fear of Persecution or Torture” to ensure 
transparent and consistent parole determinations for arriving aliens seeking protection in the 
United States. Under this policy, aliens who arrive in the United States at a port of entry and 
who are found to have a credible fear of persecution or torture are considered for parole. 

The policy added heightened quality assurance safeguards, such as a nationwide analysis 
of number of paroled aliens and their compliance rates. Further, while the prior policy allowed 
ICE officers to grant parole based on a determination of the public interest, it did not concretely 
define this concept. By contrast, the directive explains that ICE may parole aliens found to have 
a credible fear who (I) establish their identities and (2) pose neither a flight risk nor a danger to 
the community, if (3) no additional factors weigh against their release. 

Protections in the ICE Credible Fear-Parole Process 

By definition, aliens in the expedited removal process lack valid travel documents, so 
ICE must verify the alien’s identity before release from custody. When considering parole for an 
arriving alien found to have credible fear, ICE Enforcement and Removal Operations officers 
review all relevant documentation and databases to determine if the alien can reasonably 
establish his or her identity. No alien is paroled without undergoing a comprehensive 
background check to identify any possible public safety or national security issues. Relevant 
information for this determination includes evidence of past criminal activity, both in the 
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United States and abroad; disciplinary infractions or incident reports; and any criminal or 
detention history showing that the alien has harmed or would harm others. 

In addition, the alien must present sufficient evidence demonstrating that he or she will 
appear for the immigration hearing when required in order to be considered for parole. Some of 
the factors considered include family and community ties, employment history, record of 
appearance for prior court hearings, compliance with past reporting requirements, and ability to 
post bond. The alien must also provide an address where he or she will reside and must timely 
inform ICE and any other DHS agency (if required) of any change of address. 

While ice’s procedures reflect the sound public policy position of favoring parole in 
positive credible fear cases where identity is established, and any flight risk and public safety 
concerns are alleviated, these procedures safeguard the ultimate discretion of the agency to 
deny parole. In particular, the 2009 policy specifically recognized that parole “remains an 
inherently discretionary decision” that can be affected, even in positive credible fear cases, by 
additional factors, like “overriding law enforcement interests.” ICE takes its law enforcement 
responsibilities seriously, carefully considers each and every parole decision, and balances it 
with the need to protect border security. 

Affirmatively Filed Asylum Applications 

Individuals in the United States who are not subject to expedited removal may seek 
asylum in one of two ways: either by applying for asylum “affirmatively” with USCIS or 
“defensively” while in removal proceedings before an Immigration Judge. In general, any 
individual present in the United States and not in removal proceedings may file an affirmative 
asylum application with USCIS. Affirmative asylum procedures require an in-depth, in-person 
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interview of every principal asylum applicant. This interview is conducted by the same specially 
trained asylum officers who conduct credible fear screening interviews. 

The asylum officer fully explores the applicant’s persecution claim, considers country of 
origin information and other relevant evidence, assesses the applicant’s credibility and completes 
required security and background checks. The asylum officer then determines whether the 
individual is eligible for asylum and drafts a decision. Supervisors review 100 percent of asylum 
officers’ determinations prior to issuance of a final decision. If the asylum officer does not grant 
the asylum application, in most cases the applicant is placed in removal proceedings for a 
hearing before an Immigration Judge, including a decision on the asylum claim and any other 
claims for relief from removal. Information used to make a determination on the individual’s 
claim, including the interview notes, biographic information, completed security checks and 
decisional documents, is placed into the individual’s file and is available for use by ICE 
attorneys during removal proceedings. 

Defensively Filed Asylum Applications 

Individuals who have been placed in removal proceedings before an Immigration Judge 
receive a full hearing and have the right to request certain types of relief from removal, 
including, with few exceptions, asylum. 

Background Checks in the Affirmative Asylum Process 

Before individuals are granted asylum, they must all establish identity and pass all 
requisite national security and law enforcement background security cheeks. Each asylum 
applicant is subject to extensive biometric and biographic security checks. Both law 
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enforcement and intelligence community checks are required - including checks against the FBI, 
the Department of Defense, the Department of State, and other agency systems. 

In conducting background screenings, asylum applicants are first checked against the 
USCIS Central Index System to determine if they have previously been issued an alien number. 
They are also screened against TECS, CBP’s primary law enforcement and national security 
database which contains enforcement, inspection, and intelligence records. For applicants ages 
14 through 79, an FBI search is conducted of the person’s name(s) and date(s) of birth. A 
USCIS Application Support Center takes a complete set of fingerprints and biometrics 
(signature, photograph and index print) of asylum applicants between the ages of 12 years 
9 months and 79 years. The FBI electronically searches the fingerprints within the Integrated 
Automated Fingerprint Identification System. The lO-prints are also electronically submitted to 
the IDENT database, where they are stored and matched to existing fingerprint records. This 
system is used to confirm identity and determine previous interactions with government officials. 
In addition, a biometric check against the DOD Automated Biometric Identification System 
(ABIS) is conducted for certain cases. The Asylum Division also screens all asylum information 
against the National Counterterrorism Center’s terrorism holdings. Finally, the Asylum Division 
conducts biometric checks of certain applicants against Canadian, United Kingdom, Australian, 
and New Zealand holdings through an agreement under the Five Country Conference (FCC). 

We expect to move to 100% biometric checks through the FCC by the end of FY 2014. 

Conclusion 

The credible fear screening process and the established system that allows for individuals 
to seek asylum in the United States support efforts to effectively and efficiently meet our 
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international obligations to provide humanitarian protection to refugees and other vulnerable 
individuals while maintaining the integrity of the immigration system and national security. 
USCIS carries out these programs in a manner aimed to protect those who deserve it, while 
safeguarding the integrity of the programs from those who do not merit protection. 

The expedited removal process is a critical tool for effective border management. The 
credible fear screening process that identifies individuals potentially in need of protection in the 
larger expedited removal framework affords those border efficiencies while ensuring 
U.S. compliance with its international treaty obligations relating to non-refoulement. Prior to 
IIRIRA, all individuals apprehended while unlawfully entering the United States were placed in 
deportation or exclusion proceedings before an Immigration Judge - such a framework today 
would overwhelm DHS’s and DOJ’s already stretched resources. 

It is important to note that an asylum officer’s positive credible fear finding does not 
confer an immigration benefit or guarantee any lawful status in the United States. Rather, a 
finding of a credible fear results only in an individual’s opportunity to present his or her 
protection claim before an Immigration Judge in removal proceedings. 

Thank you again for the opportunity to testify. We would be happy to answer your 
questions. 
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Mr. Goodlatte. Thank you, Mr. Ragsdale. 

Ms. Wasem, welcome. 

TESTIMONY OF RUTH ELLEN WASEM, SPECIALIST IN 
IMMIGRATION POLICY, CONGRESSIONAL RESEARCH SERVICE 

Ms. Wasem. Thank you. 

Chairman Goodlatte, Ranking Member Conyers, and distin- 
guished Members of the Judiciary Committee, I am honored to be 
testifying this morning on behalf of the Congressional Research 
Service. 

My summary will provide a backdrop on your basic question: Is 
asylum abuse overwhelming our borders? In summation, there are 
three avenues — I’ll reiterate a bit of what Lori had testified on — 
three avenues to receive asylum. 

The first avenue is the affirmative, when a foreign national who 
is in the United States and not involved in any removal proceeding 
applies for asylum with a USCIS immigration officer. The second 
route, a defensive application is when a foreign national is in re- 
moval proceedings and asserts a claim for asylum as a defense to 
that removal proceeding before an immigration judge. And the 
third avenue, which is the principal topic of this morning’s hearing, 
is the credible fear review, which is triggered when a foreign na- 
tional arriving without proper documentation is placed in expedited 
removal and expresses a fear of persecution. 

In this last instance, the foreign national is then put in the sec- 
ond path I mentioned, the defensive path, and goes before an immi- 
gration judge. In all of these instances, to be eligible for asylum, 
the foreign national must demonstrate a well-founded fear of perse- 
cution that if returned home, they will be persecuted based upon 
one of five characteristics — race, religion, nationality, membership 
in a particular social group, or political opinion. 

The credible fear threshold is — means that there is a significant 
possibility that the foreign national could establish eligibility for 
asylum under one of those five enumerated grounds I just listed. 

These avenues and the standards for asylum are based on a sub- 
stantial legislative history, three I want to mention. The Refugee 
Act of 1980, which codified the definition from the Refugee Protocol 
of 1967 in the Immigration Act. 

Secondly, the Illegal Immigrant Reform and Immigrant Respon- 
sibility Act of 1996, which made substantial changes to the asylum 
process. And among the most significant of those changes are the 
provisions which created expedited removal and added the credible 
fear review process. The ’96 law also requires mandatory detention 
of foreign nationals in expedited removal while they seek their 
credible fear determination. 

Thirdly, the REAL ID Act of 2005, which established express 
standards for proof for asylum seekers. 

Now I’m going to turn to some — a brief summary of some of the 
statistical trends that I found in preparing this testimony. Three 
points. Overall, asylum trends are down. Credible fear claims are 
up. And a handful of countries are driving these increases. 

Let’s look at Figure 1, where you can see that since the mid ’90’s, 
both the affirmative and the defensive asylum claims have de- 
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creased. There was a slight increase since 2010, but the numbers 
have not yet reached the levels of the earlier years. 

As you can also see from Figure 1 in my testimony, the number 
of asylum cases approved has remained rather steady, except for 
an uptick in the early part of this century. Otherwise, the number 
of cases approved by both the immigration judges and the asylum 
officers and USCIS remains relatively the same. 

This next chart, of course, is where you see the big surge. 
Since — in the past year, since 2013, there has been a more than 
doubling of individuals expressing credible fear during expedited 
removal. 

Figure 7 reveals that a handful of countries are driving this in- 
crease. El Salvador, Guatemala, and Honduras, and to a lesser ex- 
tent, Mexico, India, and Ecuador. All but India are Western Hemi- 
sphere countries. This trend is similar when you look at the accept- 
ance of the credible fear cases. 

Let me conclude by making this observation. An increase in asy- 
lum or credible fear claims, in and of itself, does not signify an in- 
crease in abuse of the asylum process any more than a reduction 
in asylum claims in credible fear would signify a reduction in 
abuse. While the current levels of asylum and credible fear do not 
yet approach that of two decades ago, the question for today is 
whether they have risen to a level that might strain the system 
that is designed to both protect refugees and control our borders. 

I’m happy to answer your questions. 

[The prepared statement of Ms. Wasem follows:] 
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All foreign nationals seeking asylum arc subject to multiple background checks in the terronst. 
immigration, and la^v enforcement databases Fhose who enter the countr> legolK on nonimmigrant visas 
afc screened by the consular officers at the Department of State when Ukv appK for a visa, and all foreign 
nationals ore m^cted by Customs and Border Protection (CBP) oHlccrs at ports of entrv ' Those who 
enter the country illegalh are screened by the U.S. Border Patnil or the Immigration and Customs 
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and Federal Bureau of Investigation ( FBI 1 databases^ 
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for aio Inm as a defense to his/her removal EOlR's immigration judges and (he Board of Immigration 
Appeals (6IA). cnlibcs in DOJ separate from the USCIS. have exclusive control over such claims and arc 


^ For luorv uU'onuuUAii amJ oimK^iis ol uliai scnoiiop uiiU twckgiound chock-s, CRS Kqwrt KL.^25M. tmmigruhim 

TemniMtdnmuLx hwtixclnjiionof.Uie»\.\)y kficliiK} John (iHrvm iukI Htilh FUen Wnttan, mid CRS Report R4I IfM. 

t tm ixfmaicei (inddnMiiHitfartxichutotf Policy (UHl '/nfrtds. 1^' Kulh EUoi Wo&on 
* CRS RqxirtRl. 12562. drwTtrr.VrcHnfi' IlicHoicitt lltv I'S Pofxicr Pafnil,h^ Mmv R RusenhluRt 
^FonnoremfoniiBlioii. tee U S. CiiuaisbipiUtd lmmi)muioii Sen'iccs. Affirmauw .ttslum Proctihtmi .\hnutiK TcNtunv2(Ni.V 
pp y?.|44 

“CRS Report K4|75.t, AnlmnnKf f’rur" lanr\ in US. ImniititalhMi Policy, by RiUli I lien Wesenl 

DiiiinLi thun luvluiu law miJ pnitev. uliimv clouruiut relief Iidid removal due lo lonimr luuv he iruutisd Mfionsielv under 
rcgulnuons impkmettmvii (lie (inileU Naiionii Convaiuoit Afuimsi Torture torn lull Icjiut wiaIvxinoI the Ihucomotuoiv mc 
CRS keporl RJ .12276. //»«• I'.S ( ’rvr«e«f»»»» tKirwrvf lorfHir: (Jvrwru ImfAmtcnunumPtilm'i'iititvmtnfitiifKemvwt 

qf. ilieti^, hv Michael Jt'hn (inreui. 
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under the auihont> of the Anomey General Gcneraily, the alien raises the issue of asylum during the 
beginning of the fvmo\ ol process The matter is then litigated in immigration court using formal 
procedures such as Uic presentation of evidence and direct and cross examination If the alien lails to raise 
the issue at the beginning of the process, the claim for asy lum may be raised only alter a succcssltil 
motion to reopen is filed with Uie court. The immigration judge's ultimate decision regarding both the 
applicanl/olicn's removal and a.sy lum application is appealable to the BIA 


Expedited Removal 

Under the Illegal Immigiant Reform and Immigrant Responsibility Act of (IIRIRA. PL l(>4<2(>K). 
DflS mimigration officers must suinmanlv exclude a foreign national amv ing \v ithout proper 
documentation, unless the alien expresses a fear of persecution if repatnated ' Absent a stated fear, the 
Customs and Border Protection officer is allowed to exclude aliens without proper documentation from 
the United Stales without placing them in lemoval proceedings * This procedure is known as expedited 
removal.’^ According to DHS immigration policy and procedures. CBP inspectors, as well as odier DHS 
immigration officers, arc required to ask each individual who may be subject to expedited removal the 
following senes of 'protection questions" to identify anyone who is afraid of return to their home 
coimtry 


• Why did you leave your home country or country of last residence’ 

• Do you hav c any fear or concern about being remmed to your home country or being 
removed from tlic United States? 

• Would you be harmed if you were letunied to your home country or country of last 
rc.sidaicc? 

• Do y ou have any questions or is there anything else you would like to add*’ 

If the foreign national expresses a fear of return, the alien ts supposed to be detained by immigration and 
Customs Enforcement (ICE) and interviewed by a USCiS osy lum olTicor The asylum officer then makes 
the "credible fear " detcmiination of the alien's claim (also see "Standards for Asy lum''). Those found to 
have a "cmdiblc fear*' are referred to on EOIR immigration judge, which places ^e asy lum seeker on the 
defensive path to asylum. If the USCIS asylum officer finds that on alien docs not have a credible fear, the 
alien may request that an EOIR immigration judge review that finding " 


* CBl* mxpccum ui porW of cnin . IJ.S UorUcr I’otrol ugcnlA. and Imiiugmuon iind CiMtoniK L-nfoixeownt (ICKJolhcera nun 
plwo lorci^n ruiUuitals m expedited rcRMtvul U'tlw INA $23S(hXl KAloppite^ui ihal sitiuitwtt liircign iiulunudsuznvnij! ula 
port ol'entn who have \ alid imirngiBUon doctunenls may requcfl asylum itpon oiliy and ore permiiUsd k> use the uinmialivc 
ittvlum 

'* Executive (MTiec I'nr inimigRtiKni Review, .inivmtukl H'milHtitirngqfRenun'til l>cpcinnu:tit of Justice Foci SJieei 

JoAiiorv 1$, 2nuv. Ulp //WWW justji:e.gov/ci>ir/prc%sA>v/A4>tuniWtthtioMiii|:t.'A H'roicctioru pill' 

'^CRS Rqmrt Rl.?t|lH). hmtiiynuuvt Pfi/wyon HmNix'at by AllAmSukin lOld KiUh Flkm Wtwnii 

" Hm uiutugnojon ludge'iciediMe lisu review musi he done wiihio 24 houm whenever pofoublc, but no later than .wn'oiidavi^ 
alia the iniluU dciemnnauon tn an a.w lum officer, und is hmileJ sincih lo whciber nii alien hox a credible fear of petxceiilion oi 
Imturc Executive Office lor ini]iiignili<*iiKwiew..|j[v/Nm 0 fH/M'u/iAol(/m;;of/(lrafom//fWw'/ ll.S Dqxirtincnl orjuslicv. Fuel 
Sheet. Jjimtary IS.luUll 
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Standards for Asylum 

BccauMT 'fear*' is a subjcctivx* staic-of'iiund. assessing the mcnis of an a$\lum ease rests tn large part on 
the credibility of the claim and the likelihood that persecution ^^ould occur if tlic alien is returned home. 
Two concepts — ‘ credible fear" and ^^ell'foundcd fear" — are hindomental to establishing the standards 
roras>'ium The matter of “mixed motives" for persecuting the alien is also an important concept. 

Credible Fear 

The INA states that Ihc temt ervtithte A'trr* of pcrwcution means that there is a significant possibihtv. 
taking into account the ciedibilitv’ of tlK statements mode b> the alien in support of the alien's claim and 
such other facts as am kno»n to the officer, that (he alien could establish ciigibilih forasvlum under 
$20X Integral to expedited removal, the credible fear concept also funebons as a prc-scrccmng 
standard that is bioadcr — and the burden of proof easier to meet— than the well-founded fear of 
persecution standard required to obtain as\ luin 

Well-Founded Fear 

llic standards ibr“\vel]-!bunded fear" have evolved over the vcais and been guided significantly bv 
judicial decisions, included a notable U S Supreme Court ease '^Thc regulations specify that an asv lum 
seeker has a wcli-foimded fear of persecution if 

(A) The applicani lias a fear of persecution in his or her counif> of niitionalilv or if stateless, in his or 
her coumrv of Iasi luibiiuat residence, on accoiirfl of race, rcligioa iniionaHlv. mcir^rship in n 
panjcular social group, or political opinion; 

tB> Tlicre is a rc;t5onablc possibilitv of surfcriitg such pcisccutioii if he or she were to icium to tlvit 
coiinin. and 

to He or site is unable or uim tiling to leium to. or avail himself or Itcrsclf of iltc pFOicction oC ihai 
eounirv because of such fear.'* 

The regulations also state that an asylum seeker “does not have a well-founded fear of persecution if the 
applicant could a\ otd pcnicctilion b> felocaling to another pari of the applicant's counliy.. . 

In evaluating whether the asv lum seeker has sustained tlie burden of proving that he or she has a well- 
founded fear of persecution, the regulations state that the asylum officer or immigration judge shall not 
require the alien to provide evidence that them is a reasonable possibilitv he or !^e would be singled out 
indiv iduall> for persecution if 

(A) Tlie applicam csiablislics tl«i ilicrc is a paiiemor practice in tus or ber country of raiuonalm or. if 
stateless, in lus or Iter eoiuiirv of bsi habitual residence, of pcrscciiuoii of a group of persons similarl> 


‘MNA J2?5(bj|U»itvJ:»nSC JI225 

'V.V.Vr S 421 iNo. N5-T]t2. Mnr V lvK7> 

“kCF.R 52iMi.l.Vb)(2> 
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sittulfcd lo the uppiicaiii on accoiini of tnoc. religion, itationalitv . ntcrnbci^lup in h panictiint social 
group, or poliiical opinion, and 

(B) The applicnni csinblislics his or tier own incliisron la and idcnnncaiion willi such group of 
persons such (liar his or her fear of pcrscciilion upon leuim is reitsonablc 


Mixed Motives 

Tire iiiteiu of tire persecutor is also subjective and ma> stem from mulliple motives The courts have ruled 
that the persecution ma> ha\ e more than one motive, and so long as one motive is one of the sumilonh 
enumerated grounds, the requirements have been salislied A 1^7 BIA decision concluded "an 
applicant for asylum need not show conclusively why pcrseeurion oceurrod in the |)ast or is likely to occur 
tn the ftrture. Ibut must| produce e\ idenco from which it i$ reasonable to believe that the harm was 
motivated, at least in part, by an actual or imputed protected ground.^** Generally, the asylum seeker 
must demonstrate in mixed motive eases that — even though his/her persecutors were motivated fora non' 
cognizable reason (c.g.. the police's desire to obtain information regarding terrorist activities in the Sikh 
cascs)-'thc persecutors were also motivated by the asy turn seeker's race, lebgion. nationality, social 
group, or political opinion Tlic REAL ID Act established tliat the asy lum seeker's race, religion, 
nationality, social group, or political opinion must be one of the central moliNcs for the persecution 


Legislative History 

In l^K. the United States bcoimc party to the 1%7 United Nations Protocol Relating to the Status of 
Rcfogccs (hemafter referred to as the U N. Refogee Protocol), agreeing to die iniemaiional legal pnnciplc 
of mnrvhmhment. Nunrefoiilvntcni means diat on alien will not be relumed to a country where bis life or 
fmedom would be threatened, and it is embodied m several provisions of U S. immigration law. The 
U N Refugee Protocol does not require that a signatory accept refugees, but it does ensure that signatory 
nations afford ccrtoin rights and piolcclions lo aliens w ho meet the definition of refugee At the lime (he 
United States signed die U.N. Refugee Protocol. Congress and the Adminisiralion detennined that then: 
v\as no need to amend (he INA. assuming that the provisions to withhold deportation— then $24.^(h)of 
the INA — would be adequate '' In 1974. die fonner Immigration and Naturalization Service (INS) issued 
its first asy lum regulations as part of 8 C F R Prior lo Ihe pa.ssagc of the Refugee Act of 1980. 

dierc was no direct mccbaiusm in die INA for aliens granted asv lum to become legal pcmiaoeiii rcsidciits 
(LPRs) 


'•mCFR il20>l }3(h)(2> 

'' UarpiiMierSittftfi v. lichen, 63 F 3il 1501 (9^Cir IW5). 

'"MaRaun-M-U- 21 1 A.N IVt 775.777(aiA WV7) 

'• IfatjtUhf&rShinh •«. lichen, F W 1501 1993) 

^j|2i>KoI INA 18 U.S.C $n3KX $2>lllb)(3)oriNA (8 ll.S.C §1231); utul fUllialol'INA (8 tJ.S.C |ii)(M(aX42p 
’’ No» withhuklmgorivnHWiil. ii piohiNls nii alien's icmoval lo Ihv eeuntry where hi« or her life iv rrmiom woukthe 

ihreittdictJ. hut li alkwvs removiil lo a iliud Muniiv where his or her lile or freedom would not be threnieitod fbe law thai 
aliens must cstabindi Umt ii is more likcb Uunnol ihutlheir litc or fieodom wtnild lie Uiieaicttod oti mccouiiI ofmcc. religion. 
railimaliW. memlvtship m u piiitk-ultir social (uoup. or poliliefll opinion in the ptDpo5«d uiunlry ofremoiul INA $24l(hir.1) 
”aT<8.§1i)« 
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Refugee Act of 1980 

The Refugee Act of ] 9X0 codified the t) N Refugee Protocol's definition of a refugee m the fNA. 
included provisions for asN lum ($208 of INA). and instructed the Attorney General to establish unifomi 
procedures for the treatment oras\lum claims of aliens within the United States. Under the fNA. a 
refugee is defined as an alien ‘displaced abroad w ho is unable or unw liiing to return to. and is uruibic or 
unwilling to avail himscifor herself of the protection of. that countrv because of persecution or a well- 
founded fear of persecution on account of race, religion, nationality, membership m a particular social 
group, or political opinion The law defined osylccs os aliens in die United States or at a port of entry 
who meet the definition of a refugee For the first time, the Refugee Act added statutorv provisions to INA 
that enabled those granted refugee and osy lee status to become LPRs after certain general requirements 
were met ^ 

The W8<) law specified that up to 5.000 of the refugee admissions numbers, which arc set annually by 
Presidential Determination in consultaiion witli Congress, could be used by the Anomey General to give 
LPR status to aliens who had received asy lum (and their spouses and children), and who have been 
pliy sically present in the United States for one year after receiv mg asy lum. continue to meet the dcfimlioii 
of a refugee, arc noi fimily resettled in another country, and are otherwise admissible as immigrants It 
appears that Congress and die Administralion assumed at the time dial the 5.000 ceiling would be more 
than adequate 


Immigration Act of 1990 

By I9X6, die number of aliens receiving asylum annually was growing, and a backlog in obtaining LPR 
status developed due to the 5.000 ceiling. Compounding the frustration w ith the backlog was the worry of 
many asy lees from (*051011 Europe — as a result of the improv ed political and human nghis conditions m 
their native countnes — that they no longer would qualify as refugees under the law Meanwhile, the 
number of aliens filing asy lum claims surpassed )(K).tKH) in 1^80 

The Immigration Act of 1^0 sought, among other major immigration reforms, to address the backlogs in 
asyiec adjustments to LPR status. Foremost, it doubled the annual limit from 5,(K)(J to i(i.(K)0 LPR 
adjustments it also allowed those asyicc.s who had filed for LPR adjustments before June I. 199(1. to do 
so outside of the numerical limits. clTcctively clearing out the existing backlog The Immigration Act of 
l^>^ further granted LPR status to dioiic asy tecs who hod qualified for LPR status os of November 29. 
19^. but were unable to obtain it because of the prior nuincncal limits and improved country coiidilioiis 
The crumbling of communism in Eastern Europe and the Anas Peace talks 111 Central Amonca gave 
optimism to many that the mimber of asylum seekers would lessen in the future ^ 


^’$101<iO(*f2)oriNA.8USC $1101 

ForaluUtli.W'iuts)oti ul'U.S rcl'tigcc <iJmi»ton.s iind )»1 kv. «9eCKS Kvpon Rl. 31269. J(hnjr.%uiMy nni 

/'o/iry. Amk>mi IJnmo 

''Laid ilwti Mine year, ilic Miiricl huBilill brought upproxunately IZS.lMNiC'ubcuuuutI .Vl.iXNI ttiuiiaiisio U X .tnJ lUtM 
ol ihcfc on lum 'fuekers uUunuicIv bccdinc U'Ks ihniu^h 1^*10! iMW^i erucled lor C'uhaiui uiid I liiuians 
^ lu I eh I 9 K 7 , (he Pruititonhori’l SolvaJor. Ilotidiinix unJ < nutdiula ngncUu lO-pumlpUKv plan for C'ailnil Anicnui ituu 
wns lirM on'eieilhy Costa Kiuuii Prendail Oscar Arias Niuirugua jumAl die (cdc'c process luld Uiol santk^ vear 



53 


Conqreii-icna' iwiyicc 


7 


1996 Revisions to Asylum Policy 

Prior to t^6. aliens am\ mg at a port of cntr> to the United States witliotii proper immigration documents 
were eligible for a hearing before on immigration judge to determine w hether the aliens were admissible 
Aliens lacking proper documents could request as> iiun in the United States at that time If the alien 
received an unfavorable decision from the immigration judge, he or she also could seek administrative 
and judicial review of die ease 

Cnticsofthis poliev argued that illegal aliens wcmamving without proper documents, filing frivolous 
asvium claims, and obtaining work authorizations while their asvluni eases stalled in Icngthv backlogs. In 
the late I and carlv 1 WU&. the mass exodus of thousands of as> lum scckem from Centi^ Amcnca. 

C uba. and Haiti prompted further concerns that the thcn-cunent policy was unvv iddv and prone to abuses 
because it provided for multiple levels of hearings, reviews, and appeals The 1VV3 bombing of (he World 
Trade Center heightened fears that micmationaJ terrorists might enter the United States with false 
documents, file bogus asvluni claims, and disappear into the population. 

Supporters of the ihcn-currcni sv stem asserted that the rcguiaiorv reforms begun bv the fust Bush 
Administration and expanded by the Clinton Administration had already conveted the bureaucratic 
problems that had plagued the as> lum process Thev emphasized tJiat the Ignited States wos a signatorv to 
the UN Refugee Protocol and that INA codified the mtcmationally*hcid legal pnncipic of fumrv/otilemvni 
(i.c . that an alien would not be forced to return to a country where his life or freedom would be 
threatened! They also pointed out that aliens considered to be tcironsts were already excluded by taw 
from entering the United States Proponents argued that aliens fleeing (he most dangerous situations wca* 
likely to escape w ith fraudulent documents to hide their identity, and maintained tiicreforc (hat even aliens 
lacking proper documents sliouJd be entitled to a full hearing and judicial review to determine if they 
might be admissible 

The Illegal immigrant Reform and Immigrant Responsibility Act of !*))% (IIRIRA. PL I04-20X! made 
substantial changes to the asy lum process, establishing expedited removal proceedings, codifying many 
regulatory changes, adding time limits on filing claims; and liiniting judicial review in ccitain 
circumstances, but it did not alter the numencal tmiils on osy leo adjustments 

• Expedited Removal Among the significant modifications of the INA made by the 
IIRIRA arc the provisions that created the expedited remov al policy Hie go^ of these 
provisions was to taigct (he perceived abuses of the asylum process by rcstneting (he 
hcanng, review, and appeal process for aliens at the port of entry Asa result, if on 
immigration ofiiccr detennmes (hat an alien arriving without proper documentation docs 
not intend to apply for asy turn or docs not fear persecution, the immigration officer con 
deny admission and order the alien sunimanly removed from the United States The 
onicndmcnis to INA made by IIRIRA provide very limited circumstances for 
administrative and judicial review of those aliens who are summarily excluded (including 
those who arc deemed not to have a "credible fear** as discussed above! ^ 

• Mandatory Detention Foreign nationals arriving without proper documents who 
cxpiussto die iniinigration officer a fear of being returned home must be kept in 


^ llic IIKIKA pcovtiiiuos itnicnecd ^2.^^ uffNA 

for a liili diviLSNioa. %eCKS Report HUIlUy. IntmtiiniUtm t'ttiKvvn lixpetUiai Rrmnrt1 .Umm AItvuti Hiskiu and 
Rulit I-!Uco Wastsn 
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dctcnnon \shila their ' credible fear" eases ore pciiding ^ If an ass luin officer deicmnnes 
that an alien docs not have a 'credible fear" of persecution, (he alien is remo\cd If the 
asN lum seeker meets the "credible fear" threshold, thev may be released on their o\\ n 
recognizance ss hiic an imnngrauon judge considers the ease 

• Deadlines Another important change IIRIRA made to the asylum process is the 
rvx]uircmcnt that all applicants must RIc their asylum applications w ithm one year of their 
am\al to the United &atcs ’'^Aliens may be exempted from this time requirement if they 
can^ow that changed conditions materially affect their eligibility for asylum, or they 
can present cxliaordmary circumstances concerning the delay in their application filing ^ ' 

• Safe Third Country ilRIRA amended INA to bar asy lum to those aliens who can be 
retiimcd (o a "safe-third country " This provision vsos aimed at alien.s who travel through 
countries that arc .signatoncs to die U N Refugee Protocol (or other\s isc provide relief 
from deportation for refugees) to request asy lum m (he United States In order to return a 
potential applicant to a safe-third country, the United States must lia\c an existing 
agreement w ith that country 

• Employment Authorization IlRIRA codified many regulatory revisions of the asylum 
process tliat the former George f) W Bush and William J Clinton Administrations made. 
Most notably, aliens are statutonly prohibited from immediately receiving wori; 
authonzation at the same time res the filing of (heir asy lum application. Now the asylum 
applicant is required to wait 150 days aRcr the USCIS receives his/her complete asylum 
application before applying for work auUionzauon.^* Tlie USCIS then has 30 days to 
grant or deny' the request 

• Cocfxivc Family Planning IlRIRA also added a provision that enabled rcfiigces or 

asy lees to request asy lum on the bresis of persecution resulting from resistance to coemvc 
population control policies, but the number of aliens eligible to rccciv c asy lum under this 
provision was limited to 1.000 each ycar.^ 

• Other Limitations. An additional resinction on die filing of asylum applications includes 
a bar against those w ho have been denied asy lum in the past, unless changed 
circumstances materially affect their eligibility The reforms also established serious 
consequences for aliens who Ale frivolous asy lum applications For example, the 
Attorney General was given die authonty to pcnnaiiendy bar an alien from receiv mg any 


^ I'm iKtckgrounii «inU anulY.Hi5 tm iktaiuoupotiei under the Imnn^irntion and Natioiyilih Act. !K«CKS keporl KL.t2.V)V 
ImmtfintnnthJtelalifU l.hftenhoti: < urmil Itmex. by Altjton Suikin 

*"1NA 52iW|aj(2KU( 

’’ SoeSCI .R {f2rm<i(ttl(4)iindi5l 

(NA $208liiX2XA)aud<C) rhcfii.-d dgrectncni was m^ned mih Ctnuida in 2002. 

’'SCFR S20«,7 

lliis vocaive fiuuilv pLuuung (xovision was added by ioO I U mius.: 

ForpiopnHcsol ddumniwuinin.unda this Ad, u penttm ^hobna hcai fonod tnuhiiniipr^ni^**^^ nr in 
undcr|;o titvoUmiiiiv su.tiIiziiIicmi. or who ha» heat po^uled fitr iiitiiin.' oi lel'usti lo undcn>o such » 
pTuccdurc ur fnr I'ther rUMSliinicvlO Aeounivc population ennlrol pmgnini, shall hcikvmol to hinc fven 
pet!>iCLUied ou acenuui of pohucul opunou. iukI h permit who hoa « well fcmiided ieur iluM he or she wiU he 
I'orccd to uiKkriio .wich a procedure <rr subject to pcrccutwui Tor xuch liiiiiac. rcrnonl. or roitsUincc tduill he 
deemed to have u well I'oiindcd fear ol’ perwvution on ueeouiit of pobtiuil uptnieti 
”INA 52l>S(»l(2iiAiwiJrt’) 
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benefits under the INA if he determines tliat the> ha>c kno\vingl> filed a fiivoious asylum 
application 


The Real ID Act 

During the 109“' Congress, scvenil as> lum provisions that weie considered but dropped dunng the debate 
on the Intelligence Reform and Terrorism Prevention Act of 2004 (P L IUX-458) were included in the 
REAL ID Act of 2005 (PL 109>I3. Division B) Among the REAL (D Act's most significant revisions 
to the (N A's as> luin provisions were tliat it: 

• established expressed standards of proof for as> lum seekers, including that the applicant's 
nurc. religion, nationalilv. social group, or political opinion svos or will be one of the 
central motives for his or her persecution. 

• required that the asylum seeker provide evidence which corroborates otherwise credible 
testimonv. such evidence must be provided, unless the applicant cannot reasonably 
obtain the evidence, and 

• eliminated (he 10,000 numcncallimit on asviee adjustments and the l.lKMlcaponasvIum 
based on persecution resulting from coercive population control policies/* 

Statistical Analysis of Asylum Trends 

An anaiv sis of the (rends in requests for as> lum and the patterns by sending countries mav shed light on 
the question of whether osv lum abuse ia overwhelming our borders Requc.sLs for asylum - both USCIS 
affirmative and EOIR defensive - have dropped since the mid-1990s, as Figure t depicts’* There was an 
uptick in the earf> 20fX)5. but the decreasing trend overall continued until 200V. There has been a slight 
increase since 2010, but the numbers have not yet reached the levels of (he uariv 200()s EOIR cases 
include unapproved a.sv lum cases that USCIS has referred to them as well as the credible fear claims 
made dunng expedited removal, so these data are not additive 


**INA 

' CRX Rc)iori Kl.it2621. UJl. f/Ntniffiniim Pohfv on .hytHm Setfkf/s I)) KuthlOten Wtisau 

**118 Uouscofttcpnajcnlaliv«s.{*t««A*fw«*ftep<(irt<»wW./t HW.72. Muv 3.3tNi5 
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Figure I. Asylum Requests and Approvals 
FYI996-fY20l3 
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Source: CRS presemation of unpubhihed data froin USQS Refugees, Asytum and Parolo System and of daa from the 
EOIR Ofhee of Pbnnmg, Analysis and Technofogy- 

Note: There are FYIO 1 3 data for USCIS, but not for EOIR. 


As Figure 1 also pivscnts. the number of asylum cases appro\ ed has remained ratlKr steady since 
F>‘I906. with (he notable exception of an increase of USCIS affimiativc approvals in F^'2001 and 
FY2002 In those years, the number of affimiatu c eases approved exceeded 20.(MXi and reached 20.65 1 in 
FY2(Mi(»and 3U()2 in FY2fHH Othenvisc. the number of alfimiauve coses appn)v ed b> USCIS is 
comparable in size to the number of defensiv e ease approved bv COIR 


Top Countries 


Country conditions lie at the core of the principle that the United States will not nrtum a foreign national 
to a country where his life or freedom would be threatened on account of race, religion, nationality , 
membership in a pamailar .social group, or political opinion. As discussed mono fiillv above, 
individualized persecution or persecution resulting Irom group identity may form the basis of the asy lum 
claim In the individualized instance, if the asy lum seeker demonstrates that (here is a reasonable 
possibility of sufh;hng such persecution as an individual if be or she were to return to that coiinuy. and he 
or she is unable or unwilling to return to. or avail himself or herself of the protection of. that country 
because of such fear, tlicn the fear of persecution is deemed reasonable In the group identity instance, if 
the asy lum seeker establi^cs that there is a pattern or practice in his or her home country of persecution 
of a group of persons similarly situated to the applicant on account of race, religion, nationality, 
membership in a particular social group, or political opinion: and establishes his or her own inclusion in. 
and identification with such group of persons, then the fear of persecution is deemed reasonable**^' 
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Corgfea»ona< Rp»aa*ch Service 


For man> \ear$. most foreign nationals is ho sought ass ium m the United Suites sscrc from the Western 
Hemisphere, notably Central Amcncaond the Caribbean From October 19X1 through March 1991. for 
example. Salvadoran and Nicaraguan asy Ium applicants totaled over 252,000 and made up half of all 
foreign nationals who applied for asslum w ith the INS In FYI9V5. more than threc*fouitlis of asslum 
cases Tiled annually came from the Western Hemisphere.'** 

In FY 1999. the People's Republic of China (PRC) moved to the top of the source countnes for osy Ium 
claims As (he overall number of asy Ium seekers fell in the late 1990s. the shnnking numbers from 
Central .America contributed to die decline Simultaneously, the number of asylum seekers from the PRC 
began rising and reached 10,522 affirmative eases in FY2002 The PRC remained the leading source 
country throughout (he 2()00s. 

As Figure 2 shows, the PRC was the top source country in FN'2013. making up 27% of all 44.446 
atTirmative asylum request.^ Mexico followed with 13%. Ilie defensive asylum eases filed with EOIR 
cxJiibited a very similar panem in FN'2012 (F>'2013 data arc not available ). Tlte PRC leads w ith 25% 
and Mexico follows with 21%. as Figure 3 shows 

Figure 2. Affirmative Asylum Requests forTopTen Countries 
FY20I3 



Source: CRS presencation of unpubHthed daa from USCIS ftef^gees, Asylum and Parole. 


*' CRSKcpon V3>23.^..-lin^uw.SWA«iT-7/oiyfiiiu {nf'atttpanttfwCoHirxi. t>> Ruth Htten Wa.si*m.<Arcliivo4. avuilnMcon 
ruquestt. 

C*K^ K^miI V4-3I4, .Lf>‘/uni hacViAndI.ixiiM, kuUi I-!Ui9i Waaeiit,^Arctmcd, ovutluhlcon rcquesii 



58 


Figure 3. Defensive Asylum Requests for Top Ten Countries 
FY30I2 
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Source: CRS prescncauon of daa from the EOIR Offke of Phoning, Analysis and Technology. 

Note: EOIR cases include unapproved asylum cases chat USCtS has referred to them as wefl as the credible fear chims 
made during expedited removal. 

Six of the (op ten source countries for (lcfensi>c as>lum seekers and five of the top ten source countries 
for affirmative asylum seekers were from the Western Hemisphen; Middle Eastern and South Asian 
nations also appear among the top eoumnes. Nepal and Eg> pt vvere in the top ten of affirmative coses, and 
India and Eg\ pt were among the lop ten of defensive cases 

Given the sheer number of as> him seekers from the PRC. it is not panicularly surpnsing that the PRC led 
in the number of as> lum cases approved b> USCIS and EOIR (Figure 4 and 5) Moreover, abuse of 
human rights in the PRC ha.s been a pnnctpal area of concern in the United States for many ycars.^’ 
ArguabK. PRC as> lum seekers were also Ixmcfiting from the provision enabling aliens to clami asy lum 
on the basis of persecution resulting from resistance to coercive population control policies, given the 
vvcll4hnov\n population control policies of the PRC 

Notably. Western Hemisphere countries moke up a smaller propomon of the asylum cases approved by 
either EOIR or USCIS than their portion of claimants 
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Figure 4. Affirmative Asylum Cases Approved forTopTen Countries 
FY20I3 
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Source: CRS presenepon o( unpublished dao frofn U50S Refugees. Asylum and Parole System. 


Figure 5. Defensive Asylum Cases Approved forTopTen Countries 
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Credible Fear Trends 

As evident in Figure 6. ’credible fear ' claims have been much smaller in overall numbers than Uk 
alTimiativc and dcfcnsi\c as>luiii caseloads '“As stated above, those that USCIS determines have a 
"credible fear" are referred to an EOIR immigration judge for a full hearing on their a5> lum claim 
Foreign nationals w hom the asv lum officer find not to have a credible fear of persecution mav request a 
rev icvv bv on immigration judge.^' These later rcquc.st5 arc depicted as the EOIR credible fear rev icw 
eases in Figure 6, which an; onlv available through FY20I2. Tlie EOIR data presented in Figure 6 are 
tliQsc requesting a mview aRer USCIS deemed tJicm not to have a credible fear 

As Figure 6 indicates, FY2(H3 has seen a suige in cmdiblc fear claims madedunng expedited removal 
The credible fear data were onl> available for FY2(K15 forw ard, so it is not possible to analyze longer 
term imnds In FY 20 1 3, the number reached 36,026. mote than doubling tVom 1 3,93 1 in fS'20 1 2 This 
trend warrants further analysis 

As Figure 7 reveals, a handful of countries were leading tins increase: Ei Salvador. Guatemala. Honduras, 
and to a lesser extent Mexico. India, and Ecuador All but India an; Western Hemisphere nations El 
Salv odor. Guatemala, and Honduras have histones of sending significant numbers of asv lum seekers to 
the United States in the past Unfortimaiclv. countrv specific data on expedited mmoval pnorto FY2010 
was not available at this time. 

Figure 6. Credible Fear Claims during Expedited Removal 
Fy2005^0t3 
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Source: CRS presenation ot unpubihhed data tram USCIS Retu^ees, Asylum and Paroln Syswm and ot data from the 
EOIR Office of Planning Analysis and Technology. 

Notes: There are PTIOI 3 data for USCIS. but not for EOIR. EOIR data presented are those requesting a rcvtcw after 
USDS dee m ed them not to have a credible fear. 


tho.'V cnxlihlL* lisu clnuns M|)|Ymvc«i hv USCIS hccntivedcrcasivetLw tiimfi:quea» ui iheCOtK dule utKi me ftut dincraiuetal 
tK>m other tldcmivv e-cvluni ivqucsi:: in Uk* EXUK dele 

If the juJ|cilclcn<uflus ihov is XtciliHc fair.' the jiulgv* wilt votntc lltc llllSoriivi of expedited naiMnnl. imd the alien \»vll be 
placed m nsnuval ptoectalings 
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Figure 7. Countries with at least 1,000 Credible Fear Requests 

FYToio-mon 


■ I 


Source: CRS presensDon of unpubihhed data frofn US05 Refufees. Asylum and Parole System 


Figure 8. Number of Cases with Credible Fear Found for Countries with at least 1 ,000 
Credible Fear Requests. FY20 1 ■FY20 1 2 


1 


Source: CR5 presenation of unpubiHhfd daa from USOS Refugees, Asylum .ind Parole System 

'Die irvnd m cases tthcrc civdiblc fear has been found, depicted m Figure 8. was comparable to those in 
Figure 7 The otcrall pcrccnuigc ofciedibic-fcar found was 73% la F^’2010. 82% iti FN'201 L80%ifi 
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FY20I2. and X5% in FY2()|3/'^Thus. the percent of eases In which fear was found has not increased as 
fast as the sheer number of people claiming a credible tear 

Figure 9 presents the apprehensions between ports and exclusions at ports for El Salvador. Guatemala. 
Honduras. India, and Ecuador to explore w hether the increased eredibic fear claims are a function of 
incn:a5cd inflows from these couiitncs.''^ Exclusions at ports ofcntrv were not available for FY2iH2. so 
that vear's data is understated As Figure 9 indicates, opprchcivsions and exclusions from the five 
countries depicted in the tigiire all have increase siibstantialK since 2009 (i c., during the period in which 
ciediblc fear claims have mcmascdl. thougJi Honduran and Salvadoran levels remain below those 
observed in 2005 (Note that while the majority of people from Ute Western Hemisphere depicted in 
Figure 9 were apprehended between |)orts of entrs, most Indians were excluded at pons of entry, so it is 
likvJy that the FY20I2 missing data has a particular impact on the Indian case.) The larger apprehension.s 
111 FY2005>FY20(X> were associated with manv fewer credible fear clamts overall than die posi*FY20IO 
increase in apprehensions This change in civdiblc fear requests suggests that the latest increase may 
represent a diffeient pattern in migration 


Figure 9. Apprehensions between Ports and Exclusions at Ports for Selected Countries 
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Source: CR5 pretenauon unpubOtlied daa irom CBP Office of Lcptbiove Afhire 
Note: FY20I2 data do not include exduUom at ports of entry. 


In conclusion, on increase in asv liim or credible fear claims in and of itself docs not signify an increase in 
the abuse of the asylum process an> more than a reduction m asy lum or cre'dible fear claims signifies a 
reduction iii the abuse of the asv lum process. Arguably, the suigc of asv lum eases in die early 1990s 
strained the institutions charged w itb prusen ing the integrity of the asylum process and controlling the 


** CRS cakulnUons bsMil u]i(»i data imivided In USCIS Rdiqicc:., A.<(> lum iokI 1*aivlc Syslctn 

^ Mevwo culuJcd hucausc thu number ol' McMiun iippftfltcn^ion« wunld duminule Ihc scale un Ihc ViStkul i£U« FntiVH 
esclutlcd Ivcau'ie the loUi) nuiiiber of I^rilTairtsupiYtcheiiikdiaiJ excluJod Uu FY 2<KLS-FY2fH2viiiii too .tmail lo depict 
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border U prompted iIk Administraiioi) and Congress to revise the b\v (o adjust for titese pressures Wliiic 
ihc current levels of as> lum and credible fear claims do not yet approach those of \\\o decades ago. the 
question for lodav is s\helhcr they have risen to a level that might stram the svstem designed to both 
protect refugees and control our borders 
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Mr. Goodlatte. Thank you, Ms. Wasem. 

We will now begin questioning. Mr. Ragsdale, this appears to be 
creating a sense of deja vu with regard to many of us. Under the 
Department of Homeland Security Secretary Chertoff, catch and re- 
lease became notorious. This was the name of the DHS practice of 
apprehending non-Mexican aliens along the southern border, giving 
them a notice to appear in immigration court, and releasing them 
into the United States. 

Secretary Chertoff complained that, “When a non-Mexican is 
caught trying to enter the U.S. across the Southwest border today, 
he has an 80 percent chance of being released immediately because 
we have nowhere to hold him. Of course, he will be charged as an 
immigration law violator, and he will likely fail to appear at his 
immigration hearings.” 

Chertoff then announced a plan to end catch and release once 
and for all. He stated that, “When a large number of Brazilians 
began illegally crossing the Southwest border, we responded in 
July 2005 with ’Operation Texas Hold ’Em.’ We prioritized the ex- 
isting space, dedicated bed space, and began detaining and remov- 
ing all of the illegal Brazilians we apprehended. 

“The word spread surprisingly swiftly. Within the first 30 days, 
the operation had already begun to deter illegal border crossings by 
Brazilians. In fact, the number of Brazilians apprehended dropped 
by 50 percent. After 60 days, the rate of Brazilian illegal immigra- 
tion through this sector was down 90 percent, and it is still signifi- 
cantly depressed all across the border. 

“In short, we learned that a concentrated effort of removal can 
actually discourage illegal entries by non-Mexicans on the South- 
west border.” 

This seems to me to be the solution to the credible fear crisis. 
Why doesn’t DHS simply utilize Secretary Chertoffs strategy, 
eliminate the incentive to make an abuse of credible fear claim, 
and end this growing problem? 

Mr. Ragsdale. Thank you for the opportunity to answer that 
question. 

I was actually an attorney in Arizona during that — the Brazilian 
initiative, and I was part of the litigation strategy before the Exec- 
utive Office for Immigration Review that worked successfully there. 
I was also detailed to the department in 2005 and ’04 to work on 
the Secure Border Initiative team with the former Secretary and 
came up with that strategy. 

Mr. Goodlatte. It seems like it would be a good one. Why aren’t 
we doing it now? 

Mr. Ragsdale. Well, we actually are doing it now. We’re doing 
it actually in what I’d say is a very smart way. The difference that 
we see today is if you look at the ICE detention capacity, we are 
making smart decisions to detain criminal aliens first. 

Mr. Goodlatte. Sir, the problem is one not just of criminal 
aliens, but of people who are making false claims simply to enter 
the United States. And Secretary Chertoff did not make that dis- 
tinction. They detained every Brazilian. 

We just heard from Ms. Wasem that El Salvador, Guatemala, 
and Honduras have the highest numbers of these credible fear 
claims, and it would seem to me extremely appropriate to identify 
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people who are apprehended from those countries making credible 
fear claims, of detaining all of them so that there is not this prob- 
lem. And word gets back to those countries, as it did back to Brazil, 
if you try this, it is not going to work. 

That would be the thing that would drive down asylum claims, 
as it did. And now they are back up, as you can see, and growing 
rather rapidly because there is not an effective policy dealing with 
all people making credible fear claims. 

Mr. Ragsdale. Well, there is a balance here. We certainly under- 
stand that the use of expedited removal has allowed DHS to re- 
move more people more quickly than immigration proceedings be- 
fore an immigration judge, by far. So it is a very effective enforce- 
ment tool. 

The balancing technique 

Mr. Goodlatte. If that is the case, why is it that ICE has re- 
quested fewer beds for detention in 2012 and 2013 than they have 
previously? 

Mr. Ragsdale. Well, detention is only one piece of the puzzle. I 
think from what we’ve certainly heard from everybody’s testimony 
today is a need to increase immigration court capacity, more offi- 
cers to work the detention process, it is a wider approach than just 
detention. 

Simply detaining someone with the same hearing capacity would 
lead to 

Mr. Goodlatte. Well, we certainly agree there should be greater 
hearing capacity. But if you detain people from a particular country 
that is showing this rapid spike up, one of two things are going to 
happen. You are either going to find out that there is no uptick in 
the amount of — in the basis for credible fear claims. Or you are 
going to find out that there is something going on in that country 
that might justify that. 

But by doing that, you are going to find out. If you simply release 
them into the interior of the country, as was occurring back then, 
it is occurring again today, most of them do not ever show up for 
their hearings. 

Mr. Ragsdale. Well, we are certainly working, from our chief 
counsel offices, with the Executive Office for Immigration Review 
to prioritize dockets. We are certainly doing everything we can to 
litigate those cases effectively before the Executive Office for Immi- 
gration Review. And when an immigration judge makes a decision 
and a removal order is entered, we are certainly making every ef- 
fort to remove them. 

The answer is simply here it is a blended approach. The Execu- 
tive Office for Immigration Review is a big player here, and the 
other point I should make is once a credible fear is found and an 
NTA is issued, an immigration judge has jurisdiction to set bond 
in those cases. So even if an immigration officer at ICE sets a bond 
decision, an immigration judge may redetermine it. 

Mr. Goodlatte. My time has expired. I am going to ask you one 
more question. Currently, there is a 92 percent grant rate for cred- 
ible fear cases. How many of these aliens are eventually granted 
asylum by an immigration judge, handled on the merits? 

Mr. Ragsdale. Well, again. Executive Office for Immigration Re- 
view are the right place to get that statistic. If you look at the 
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Mr. Goodlatte. All right. Let me ask you another one. Of those 
cases that were denied, how many are removed, and how many 
have absconded? 

Mr. Ragsdale. Again, the Executive Office for Immigration Re- 
view is 

Mr. Goodlatte. If you don’t have these numbers and you are 
making policy regarding whether or not you should detain people 
when they come in or release them, why don’t you have those num- 
bers? It would seem to be me to be of great interest to ICE to know 
what is happening down the line. 

And I certainly understand that we can get those numbers from 
other places, but ICE should have those numbers and should be 
making their policy decisions on that basis. It would otherwise 
seem to be a key question in determining whether credible fear is 
becoming a superhighway of abuse. 

Mr. Ragsdale. Well, I’m aware of the numbers. What I would 
suggest to you is those are two different legal standards. The asy- 
lum standard, as we’ve heard, is a higher standard where the cred- 
ible fear standard, because of the very powerful enforcement tool 
in expedited removal, is only a significant likelihood that a success- 
ful asylum claim could be made. 

So ICE does not look behind a CIS adjudication on a credible 
fear. We take that decision and get the person in front of an immi- 
gration judge. 

Mr. Goodlatte. On a case-by-case basis, that, of course, is the 
appropriate thing to do. But in terms of looking at trends of abuse 
along our border, considering that it is ICE attorneys that handle 
the EOIR dockets, they should know, your agency should know, you 
should know, as someone engaged in formulating this policy, what 
is going on so that you can take appropriate measures to stop it. 

That is not happening, and it is disturbing. 

My time has expired. I will turn now to the Ranking Member, 
the gentleman from Michigan, for his opening question. 

Mr. Conyers. Thank you. I appreciate the witness’ testimony. 

I wanted to let our Committee know that we have three asylees 
that are present at the hearing. A refugee from Eritrea, Mr. 
Tesfatsion. A “Mr. E,” so fearful of his relationships with his gov- 
ernment in Ethiopia that he will not use his full name, spent 6 
months in detention before he was released and granted asylum by 
an American 

Mr. Goodlatte. The Chair would ask the Ranking Member to 
suspend for a moment. We have two individuals in the audience 
who are standing. There is no basis for doing so. Members of the 
audience must behave in an orderly fashion, or else they will be re- 
moved from the hearing room. 

And that will serve as your warning that under Rule 11 of the 
House rules, the Chairman of the Committee may punish breaches 
of decorum and order by censure and exclusion from the hearing. 
I apologize to the gentleman for the interruption. 

Mr. Johnson. Would the gentleman — point of order? 

Mr. Goodlatte. The gentleman will state his point of order. 

Mr. Johnson. Do the rules prohibit a spectator from standing up 
as — and not saying anything, not making any gestures, no signs. 
Just standing up when they were recognized by a Member during 
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that Member’s presentation? Is that a breach of decorum under the 
rules? 

Mr. Goodlatte. It is not if they are subsequently recognized by 
the Ranking Member. 

The gentleman may proceed. 

Mr. Johnson. Well, if I may, Mr. Chairman? Didn’t the two gen- 
tlemen who stood, weren’t they recognized? 

Mr. Goodlatte. We are about to find that out from the Ranking 
Member. And the gentleman may proceed. 

Mr. Johnson. But it is okay. It is okay for them, if recognized 
by a Member here, to stand up? 

Mr. Goodlatte. For a brief time, that is correct. 

Mr. Johnson. It would not be a breach of decorum? 

Mr. Goodlatte. The Ranking Member will proceed. 

Mr. Conyers. Thank you. 

Mr. Johnson. Thank you. 

Mr. Conyers. Mr. Chairman, I hope this will not come out of my 
5 minutes. I appreciate the gentleman greatly for that. 

But I just wanted to mention them. There is nothing profound 
about them standing up or not. But I wanted to mention that they 
are here. Mr. Tesfatsion from Eritrea, and the Ethiopian refugee 
who can’t use his full name, and I don’t want him to stand up. 
Pedro from Equatorial Guinea. And I will put something about 
them — I ask unanimous consent to put a small statement about 
each of the three 

Mr. Goodlatte. Without objection, they will be made a part of 
the record. 

[The information referred to follows:] 
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Introduction to Asvlees Present at the Hearing 

We are pleased to have with us today several asylees who experienced first-hand 
the difficulty that legitimate asylum seekers face during expedited removal. Their 
stories illustrate the critical importance of the credible fear process to ensure that 
the United States protects those who face persecution and torture in their own 
countries. 

• Fesseha Tesfatsion is a refugee from Eritrea. Fie fled his country because he 
was arrested, detained, and beaten for speaking out against the government’s 
forced national service policies. He was found to have a credible fear of 
persecution but was detained in Texas for more than two months before 
being paroled. With the help of a pro bono attorney, he was granted asylum 
by an immigration judge. He now attends Northern Virginia Community 
College. 

• Mr. E, who is too fearful of his government to use his full name here, is a 
refligee from Ethiopia. He was forced to flee his country after years of 
persecution and detention on account of his political opinion. He expressed 
his fear of return to Ethiopia when he arrived at a port of entry in Texas. He 
was subsequently detained and passed a credible fear interview. He spent 6 
months in detention before he was released on parole, thanks to the 
assistance of a local nonprofit. After three years in the U.S. immigration 
system, was granted asylum by an immigration judge. 


• Pedro is a refugee from Equatorial Guinea who fled persecution and torture 
for his political opposition to the government. He was detained upon 
arriving in the U.S., went through the credible fear process, and was released 
on parole after more than two months. He was granted asylum by an 
immigration judge with the assistance of a local nonprofit and is now living 
with his wife and two children in Washington, D.C. 
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Mr. Conyers. And I thank the Chairman, and I thank my friend 
from Georgia as well. 

I wanted to concentrate on the whole question of whether there 
are instances in which a person, Mr. Ragsdale, who demonstrated 
credible fear, established her identity and proved that she poses 
neither a danger to the community nor risk of flight would be 
granted parole conditioned on the posting of a bond. 

Mr. Ragsdale. First, I should probably clarify the policy that we 
are talking about from former Director Morton in 2009 applies only 
to what are called arriving aliens. So those are aliens that arrive 
at a port of entry and are considered for parole. Those folks would 
either be detained or could be paroled by an immigration officer. 

Folks who arrive between a port of entry and are found to have 
a credible fear are considered for release under a different section 
of the Immigration and Nationality Act, and those folks could, in 
fact, be considered for a bond, both by ICE and by an immigration 
judge. 

Mr. Conyers. Thank you very much. 

Are there people who remain in your custody after a grant of pa- 
role because they are unable to post such a bond? 

Mr. Ragsdale. If we’ve determined or an immigration judge has 
determined that a particular number of a bond is appropriate to 
guarantee appearance, you know, obviously, that is subject to the 
decision from either the judge or from the field office director. 

Mr. Conyers. Thank you. 

And now, last, are you familiar with any cases of persons who 
established credible fear but were denied parole and were ulti- 
mately granted asylum after spending months in your custody? 

Mr. Ragsdale. Again, every case on detention is made on the in- 
dividual facts. 

Mr. Conyers. Sure. 

Mr. Ragsdale. So there may be a case that ICE did detain some- 
one while the process went on, and that may be totally appropriate. 
The decision to grant protection is — either rests with USCIS or an 
immigration judge, not with ICE. 

Mr. Conyers. All right. Dr. Wasem, we appreciate your being 
with us today. As you know, the bulk of the credible fear claims 
that were made in fiscal 2012 and 2013 were made by people from 
El Salvador, Honduras, and Guatemala. In your testimony, you 
looked at some of the apprehension and credible fear data per- 
taining to these people and suggest that the latest increase may 
represent a different pattern in migration. 

Could you expand on that a bit? 

Ms. Wasem. I’d be happy to. Ranking Member Conyers. 

In the written testimony, I took a look at apprehensions as well 
to try to better tease out what is going on with this uptick. And 
I observed that in 2005, which is on the chart, there were very high 
apprehensions as well of individuals from Guatemala and El Sal- 
vador. 

But we did not have the same level of credible fear requests 
then. And so, it — and then the patterns went down again, as Eig- 
ure 9 in my testimony shows. So, clearly, something different is 
happening. I have subsequently also been able to take a look at 
some additional credible fear data by country in terms of the rate 
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of being approved or not approved, but passing that first credible 
fear 

Mr. Conyers. What is that something different that may be hap- 
pening? 

Ms. Wasem. It could be — account for several things. The percent- 
age of credible fear found for Salvadorans and Guatemalans and 
Hondurans has gone up since 2008. Even when you — when you just 
look at the percentage of people asking, there has been change in 
the number who are being passed on as in that review process. 

So, earlier, a lower percentage of, say, Salvadorans, it was closer 
to 40 percent in 2008, were determined to meet a significant possi- 
bility. So that first level of review that USCIS is doing is showing 
a higher percentage. So something is going on. It could be in-coun- 
try conditions. It could be things happening in Mexico. It could be 
our policy changes. 

It could be a number of different things, but it’s not — everything 
isn’t moving in the same direction with the other patterns. There 
is some interactive effects 

Mr. Conyers. Okay. 

Ms. Wasem [continuing]. That warrant further analysis. 

Mr. Conyers. Thank you very much. 

Director Ragsdale, a number of background and security checks 
must be completed before a credible fear interview can take place, 
of course, and I understand that many of those same checks are 
performed when ICE takes custody of the person and before the pa- 
role determination is made. 

Can you describe some of these checks that might be revealed? 
And if ICE encounters information, what action does ICE typically 
take, and would you have to go to court to prevent a person who 
appeared to be a risk before you can keep them from getting out 
of your jurisdiction? 

Mr. Ragsdale. So we sort of come to this process sort of after 
both our partners in Customs and Border Protection and Citizen- 
ship and Immigration Services has run a lot of those same checks. 
Those are obviously criminal history checks. They are checks re- 
lated to terrorism screening databases. They’re based on bio- 
metrics. They’re based on biographies. So we sit here with a very 
unified approach on how we do those record checks. 

If someone came to a port of entry, and there was derogatory in- 
formation, and they were an arriving alien, we would make the de- 
cision whether or not to keep that person in our custody. If the per- 
son is found to have a credible fear and has arrived between a port 
of entry, we would set an appropriate bond or no bond, and then 
that person would be able to seek redetermination from an immi- 
gration judge. 

Mr. Conyers. Now last question, sir. Director Scialabba, is there 
any circumstances under which you sometimes feel you can’t get 
the information that you need, and what are your alternative re- 
courses? 

Ms. Scialabba. No, I wouldn’t say there is any circumstances 
where we feel like we can’t get information. We actually receive in- 
formation from CBP, as well as ICE, when we’re doing credible fear 
interviews. We also do the interview. So we’re actually talking to 
the person that is in front of us, finding out what their story is. 
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whether they have any kind of history that may indicate there is 
any kind of criminal activity involved and those sorts of things. 

No. I don’t feel like we don’t get the information we need. I think 
there may he circumstances sometimes where there may he an on- 
going investigation somewhere, and that information has not yet 
been put into databases that we check. 

And if that’s the situation, then we don’t really have access to 
that information unless one of our colleagues from CBP or ICE may 
have that information and provide that to us. 

Mr. Conyers. Thank you. 

Thank you, Mr. Chairman. 

Mr. Goodlatte. The Chair recognizes the gentleman from North 
Carolina, Mr. Coble, for 5 minutes. 

Mr. Coble. Thank you, Mr. Chairman. 

Good to have you witnesses with us today. 

Ms. Scialabba, DHS indicated 97.8 percent of Indian claimants 
found — were found to have a credible fear of persecution. I am told 
that there is little political turmoil in India. Could this be irreg- 
ular, or do you think those figures are correct? 

Ms. Scialabba. Sir, I believe the figures are correct. Credible 
fear really is a screening process. They aren’t all political persecu- 
tion claims that are made. Sometimes they’re related to particular 
social groups. It could be related to inheritance, caste issues that 
are in India. So they’re not all political, but the percentage is cor- 
rect. 

Mr. Coble. And I am furthermore told that part of the problems 
plaguing India now result from socioeconomic reforms. Could it be 
that many of the Indians are fleeing poverty in lieu of persecution? 

Ms. Scialabba. It’s possible — I mean, that is a possibility. The 
screening process that we do, the credible fear screening process 
has a fairly low standard. It’s just a screening process to determine 
whether or not there’s a significant probability that an immigration 
judge may find asylum. 

When the person goes before the immigration judge, that’s when 
really the full panoply of issues and the story that the person may 
have is actually determined, and at that point, we also have a nice 
trial attorney who will cross-examine the person and get more in- 
formation other than what we do in terms of this credible fear 
screening. 

Mr. Coble. I thank you for that. Well, what sort of training do 
USCIS officers receive on country conditions? 

Ms. Scialabba. Our officers have extensive training in terms of 
their initial training for asylum. They also have extensive training 
on credibility determinations. 

For country conditions, our officers have 4 hours a week, where 
they are provided additional information. So if somebody is han- 
dling particular cases from a particular country, they will receive 
information on those country conditions. We also have access to the 
State Department documents on country conditions as well. 

Mr. Coble. I thank you for that. 

Mr. Fisher, what do you think might be the reasons for the dra- 
matic increase in applicants arriving at ports of entry, claiming 
credible fear. A? And B, how do you think DHS could best deal 
with this issue? 
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Mr. Fisher. Thank you for the question. 

I think, first, those that are coming to the ports of entry and in 
between the ports of entry, for that matter, we need more informa- 
tion. We need more requests, specific requests for information dur- 
ing the initial encounters that CBP officers make at the port of 
entry, and Border Patrol agents make between the ports of entry 
to fill some of those intelligence gaps right now. Generally, what 
happens when the credible fear claim is made within our custody, 
we generally turn that over to ICE ERO and then on to CIS for 
their interview process. 

So we have to be able to get more information to be real specific 
in terms of any potential vulnerabilities or the extent to which it 
may be exploited as it relates to our security risk. 

Mr. Coble. I thank you for that, Mr. Fisher. Let me ask you an- 
other question. 

Does the spike in credible fear claims give rise to a particularized 
concern relating to our national security, and is it well documented 
that some of the illegal aliens arriving — let me get this question — 
arriving at our border and claiming credible fear or persecution or 
have been affiliated with criminal enterprises, such as drug cartels, 
in their home country? 

What is being done to address these concerns? 

Mr. Fisher. Thank you again for that question. Very insightful, 
sir. 

I would tell you that generally when we see a spike in any activ- 
ity, any anomaly, we first set the conditions that, one, it is, in fact, 
a risk at some level until proven otherwise. So we take that affirm- 
ative step. 

And then, two, we work with the intelligence community, with 
our partners within law enforcement to make sure that we’re gath- 
ering all available information. Not just those that are contained 
in the databases so much, but as mentioned on the panel, inves- 
tigative files. We want to figure out who is pending investigations, 
who’s open investigations with one of our partners, whether it’s the 
FBI or the DEA. 

And information is the key for us. The more we’re able to get in- 
formation about these illicit networks, the better we are to be able 
to assess risk. 

Mr. Coble. I thank you, Mr. Fisher. 

Mr. Chairman, I see that my amber light appears. So I will yield 
back. 

Mr. CooDLATTE. The Chair thanks the gentleman and recognizes 
the gentleman from Virginia, Mr. Scott, for 5 minutes. 

Mr. Scott. Thank you, Mr. Chairman. 

Ms. Wasem, if someone files a claim, how do you know before you 
have heard it whether it is a bona fide claim or a fraudulent claim? 

Ms. Wasem. If someone files a claim before you’ve heard it? 

Mr. Scott. Right. You can’t know. Is that right? 

Ms. Wasem. That’s — the credible fear standard, usually the final 
determination is when you go before a judge or an asylum officer, 
you have to provide evidence. This is some of the stuff that was in 
the REAL ID Act in 2005 was establishing what evidence is nec- 
essary to make that determination. 
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So the credible fear screening, if that’s — is — is a first cut of 
whether you have a significant possibility of being eligible under 
asylum, but it’s not a complete review of the process. 

Mr. Scott. Now some people will win, and some people will lose. 
What portion of the claims that are lost are differences of opinion, 
and how many are outright fraud? 

Ms. Wasem. I have no idea. 

Mr. Scott. If you — I think you mentioned in the handful of the 
countries that are driving the numbers, the portion of the claims 
that are actually bona fide is high or low? 

Ms. Wasem. Oh, let me be more clear in terms of particularly 
what I had said earlier with Ranking Member Conyers’ question. 
First, you have there has been an increase in the first pass at cred- 
ible fear reviews, and then they go to the immigration judges. 

Mr. Scott. How long does that take? 

Ms. Wasem. And the judges then make the final determination. 
They’re 

Mr. Scott. How long does that — how long does that take? 

Ms. Wasem. I’m sorry? 

Mr. Scott. How long does that take? 

Ms. Wasem. Oh, it varies from where you’re at in the country 
and the system. But it can take some time to get a court date, and 
I think several people have mentioned the delays in getting a court 
date for that. But the individual, when they — what I’ve observed 
with the defensive cases, and this would be Figure 5 in my written 
testimony, is you can see there has been an increase in Salva- 
dorans, Guatemalans, and Indians, for example, in getting actual 
approvals from the Executive Office immigration judges. 

But it’s still a very small percent. We’re talking 2 percent of all 
the approvals are from these countries, which have begun to surge. 
And I expect we won’t know for another year or two, as those cases 
work through, whether — in order to be able to even evaluate the 
credible fear review process. 

Mr. Scott. What kind of evidence is presented? Is this an adver- 
sarial process where both sides are represented? Or does the per- 
son just 

Ms. Wasem. When you go before the judges, yes. The credible 
fear review is not. 

Mr. Scott. Who is on the other side? 

Ms. Wasem. In credible fear, it’s the individuals from the USCIS 
asylum office. It’s an asylum officer for credible fear. By the time 
you get before an immigration judge, it’s a formal proceeding, and 
it’s part of removal. 

Mr. Scott. If you win before a judge, is that a permanent deter- 
mination or for a specific time? 

Ms. Wasem. If you are granted asylum, any grant of asylum, 
whether it’s done by an immigration judge or by a USCIS asylum 
officer, puts you in a conditional status, and after a year, you can 
become a legal permanent resident of the United States. 

Mr. Scott. Okay. 

Ms. Wasem. So that final determination is a significant one. 

Mr. Scott. I yield the balance of my time to the gentlelady from 
California. 

Ms. Lofgren. Thank you. 
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I — I have been crunching the numbers, and I think it is impor- 
tant that as we proceed that it be fact based, not anecdotally based. 
And taking a look, Mr. Ragsdale, at the numbers that we got prior 
to the hearing, I am correct, I believe, that the parole directive ap- 
plies only to people who presented themselves at a port of entry. 
And it does not apply to the three-quarters of the people who are 
found to have credible fear after being apprehended by the Border 
Patrol between the ports of entry. 

So when you take a look at the parole directive, it actually estab- 
lishes an affirmative obligation on ICE to consider parole for all ar- 
riving aliens who demonstrate a credible fear of persecution or tor- 
ture. That is correct, isn’t it? 

Mr. Ragsdale. That is correct. 

Ms. Lofgren. So if you look at the data, it seems to me that in 
the year since the parole directive was implemented, ICE has only 
made parole determinations for maybe two-thirds of the people who 
were granted credible fear after arriving at a port of entry. And if 
you go through the data, and maybe we can do this after the hear- 
ing, it looks to me that from the data you have given us, that pa- 
role is granted in about 75 percent of the cases. 

And since ICE may only be considering parole for two-thirds of 
the people eligible, the grant rate is actually closer to 50 percent. 
And since 75 percent of the people who claim credible fear are not 
even eligible for parole under the directive because they were ap- 
prehended by Border Patrol, the actual percentage of people found 
to have a credible fear who received a grant of parole is like 12 or 
13 percent. 

Mr. Ragsdale. That’s right. So I can just put that in a little bit 
larger context. Roughly, in the last year, we’ve had about 220,000 
book-ins, we call them, from CBP. Only about 18,000 of those were 
from the ports of entry. Only about 6,000 of those are folks that 
have claimed credible fear. 

So the number of folks compared to people apprehended between 
the ports of entry, as opposed to at the ports of entry, it is a frac- 
tion. 

Ms. Lofgren. Mr. Scott’s time has expired. So I will get my own. 

But I would like to ask unanimous consent to put the following 
statements into the record from the Center for Victims of Torture, 
the Evangelical Immigration Table, Human Rights First, Immigra- 
tion Equality, Lutheran Immigration and Refugee Services, the He- 
brew Immigrant Aid Society, the U.S. Commission on International 
Religious Freedom, the National Immigration Forum, the CAIR Co- 
alition, the National Immigrant Justice Center, the American Im- 
migration Lawyers Association, a letter signed by 118 national. 
State, and local organizations and 27 legal experts underscoring 
the importance of the asylum, the U.S. Conference of Catholic 
Bishops, and the United Nations High Commissioner for Refugees. 

Mr. Goodlatte. Without objection, they will be made a part of 
the record. 

[The information referred to follows:] 
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The 

CENTER for 
VICTIMS of 
TORTURE 


Submission to the U.S. House of Representatives Committee on the Judiciary: 

Asylum Abuse; Is It Overwhelming our Borders? 

December 12, 2013 


Introduction 


The Center for Victims of Torture (CVT) is an internationai non-profit organization that provides 
rehabilitation services to survivors of torture and severe war atrocities. Since Its founding in 1985, CVT 
has extended care to nearly 25,000 survivors at our healing sites in the United States and around the 
world. Many of CVT's clients at our clinic in St. Paul, MN are asylum seekers who came to the United 
States In search of protection and found themselves navigating a confusing labyrinth of complicated 
laws and legal procedures in an asylum adjudication process that takes months or years. 

In November 2013, CVT in partnership with the Torture Abolition and Survivor Support Coalition and the 
Unitarian Universalist Service Committee released the report, 'Tortured & Detained: Survivor Stories of 
U.S. Immigration Detention." focused on the personal and psychological aspects of the detention 
experience.' In researching that report, CVT staff interviewed individuals who survived various forms of 
severe trauma, including torture, fled their country of origin and arrived in the United States believing 
they had reached a destination of safety— only to find themselves arrested, shackled, and held in 
confinement for weeks, months and, in some rare cases, years. 

As the House Committee on the Judiciary examines this important question of asylum seekers at the 
U S. border, CVT offers a series of recommendations for steps Congress can take to improve efficiencies 
in the asylum adjudication process and make the system less vulnerable to fraud. These steps would 
improve the system overall, while helping those who have genuine asylum claims move more 
smoothly— and less traumatically- through the asylum process. 


Survivors of Torture Seeking Asvtum in the United States 

As they flee for their lives, asylum seekers often carry the heavy weight of multiple and cumulative 
traumas. They have been forced to leave their homes, their communities, their families, their 
professions, and their culture. Many have been tortured or raped. Most are fleeing situations in which 
genocide, war, military dictatorships, organized violence, massacres, disappearances or other gross 
violations of human rights have occurred. Furthermore, their journey to the United States is often 
riddled with danger and uncertainty. 


* httD://www.cvt.orE/site5/cvt-orE/fiies/ReDort TorturedAndPeialned NQv2013.pdf . 
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These traumatic experiences lead many asylum seekers, particularly those who have been subjected 
torture, to suffer from severe sleep disorders, chronic physical pain, anxiety, depression and suicidal 
ideation. CVT's clients regularly describe feeling haunted by intrusive memories, excessive rumination, 
nightmares, and repeated episodes of actively re-experiencing past traumas. In less than three years— 
from October 2010 to February 2013— CVT estimates the United States detained approximately 6,000 
survivors of torture as they were seeking asylum protection. 

As a party to the 1967 Protocol to the 1951 United Nations Convention Relating to the Status of 
Refugees and the United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment, the United States has committed itself to uphold the principle of non- 
refoulement and not return refugees to countries where their life or freedom would be threatened or 
where they are more likely than not to be tortured. The United States enshrined these principles into 
domestic law through the Refugee Act of 1980 and through incorporating CAT standards into Section 8 
of the Code of Federal Regulations in 1999.^ 

Nevertheless, upon arrival in the United States, asylum seekers regularly report feeling shocked at being 
detained, particularly in the conditions in which they are held. At the short term facilities on the border 
managed by U.S. Customs and Border Protection, asylum seekers describe feeling intensely 
uncomfortable, being forced to endure painfully cold temperatures with authorities refusing to give 
them a blanket or extra clothes. They report feeling humiliated due in part to a lack of privacy in the 
small and crowded holding cells, creating a situation in which they must urinate or defecate in front of 
their cellmates. They describe an utter state of confusion as they undergo interviews by border 
officials— sometimes without an interpreter— and are forced to sign papers they do not understand, 
either due to a language barrier and lack of translation or to not knowing the law or legal process, or all 
of the above. 

Throughout this time at the border— and later while in detention under the custody of U.S. Immigration 
and Customs Enforcement— asylum seekers continue to suffer from a profound lack of information and 
understanding of what is happening and why. For survivors of torture, these conditions and treatment 
can lead them to relive their experience of torture, as their subjective experience is being rendered 
powerless and, in some circumstances, forced to endure prolonged physical discomfort. The effect can 
lead to a deterioration of an asylum seeker's mental state, especially when combined with the indefinite 
nature of the situation: Whether someone is detained for 2 hours or 2 years, the subjective experience 
at any given time includes not knowing when or if it will ever end. The indefinite nature of this 
experience is a psychologically destructive blanket over it all. 

For the asylum system to function well, credible fear interviews and an assessment of whether an 
asylum seeker who passes credible fear is eligible for release from detention should happen promptly. 
These prompt assessments and utilization of more cost-effective alternatives to detention can help 
prevent prolonged and unnecessary detention, reducing the hardship on the individual while saving 
valuable taxpayer dollars. Similarly, on a systematic level, providing detainees with access to legal 
Information helps the immigration court process run more efficiently and reduces delays. For the 
Individual, having access to basic information about the process— even if it does not change the process 
or the outcome— can serve to support resilience, help to avoid retraumatization and reduce anxiety. 


^ 8 C.F.R. § 1208.18 (1999). 
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Beyond detention, torture survivors regularly describe agony and dread associated with waiting 
extended periods of time before having their asylum cases heard in the immigration courts. Currently, 
asylum seekers are waiting an average of 560 days before having a merits hearing. During that time, 
they remain separated from family members. Their housing is often unstable or unsafe, making them 
vulnerable to exploitation, especially as they may not be legally allowed to work. Throughout this period 
of waiting, they live in constant fear of being returned to the country in which they were tortured. When 
a survivor of torture's life remains in this state of limbo, the trauma is ongoing and the instability may 
exacerbate symptoms of depression, anxiety or other conditions they may be suffering. CVT supports a 
congressional approach that would eliminate the backlogs in the immigration courts, reduce delays in 
asylum adjudications and allow asylum applicants to have their claims decided on their merits in a fair 
and efficient manner. 


Recommendations 


Increase personnel in both U.S. Citizenship and Immigration Services (USCIS) and the 
Department of Justice/Executive Office for Immigration Review (EOIR). Properly staffing the 
adjudication functions of the U.S. immigration system is critically important to reducing the 
backlogs and driving down the overall costs of the immigration system, including by reducing 
detention time. More personnel In both the USCIS Asylum Division and the EOIR immigration 
courts will allow much quicker adjudication of asylum claims. 

Expand EOlR's Legal Orientation Program (LOP) nationwide. Detainees' lack of knowledge 
about Immigration court proceedings often leads to delays in the adjudication of cases. 

Congress should increase LOP nationwide and mandate that it be made available to all 
immigrants in detention within five days of being taken into custody. LOP saves money by 
improving efficiencies in the immigration court and reducing costly detention time. 

Provide counsel for individuals in immigration proceedings. Not only does having counsel allow 
for the more fair adjudication of immigration cases, it also makes the process run more 
smoothly and helps prevent unnecessary delays in the immigration courts. Congress should 
consider mandating counsel for certain groups of individuals in immigration proceedings, 
especially vulnerable groups such as children, individuals with mental disabilities, and survivors 
of torture. 

Expand humane alternatives to detention and improve the custody determination processes. 
When physical detention is not necessary, but release is not an option, U.S. Immigration and 
Customs Enforcement (ICE) should have other, less expensive, less restrictive tools to utilize. 
Congress should establish alternative to detention programs nationwide that contract with 
community based organizations and offer case management to provide survivors of torture, and 
others enrolled in these programs, with the support they need to comply with all court and ICE 
requirements. Congress should enhance protections against arbitrary or prolonged detention by 
allowing all immigration detainees to have access to a custody review by an immigration judge. 


Please contact Annie Sovcik, Director of the Washington Office at the Center for Victims of Torture, at 
202/822-0188 or asovcik@cvt.orQ with any questions. 
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Sutemeni in Support of Stronger Protections for Those Fleeing Persecution for the li.S. House of 
Representniives Committee on the Judiciary Hearing ^Asvlum Abuse: Is it Overwhelming our 

Borders?'* 


December 12^ 2013 


The United States of America has a long and proud tradition of being a beacon of hope for victims of 
persecution around the world, prosiding safe haven to those m search of protection Such tradition is 
enslinncd in ourosvlum process and the refugee resettlement program, which arc codified m the Refugee 
Act of I^Kti. which has afforded protection to thousands of bona Hdc as>lum'scckersand refugees for 
over three decades. 


Asylum-seekers who rebuild their lives in the Uruted States do so in fiecdoni and have contributed in 
countless ways to our country Yet. the asy lum system has become incRlcicnt and uneven over the years, 
deny ing asy lum claims and deporting indiv iduols back to countries of persecution due to an arbitrary 
filing deadline, detaining bona fide asylum-seekers in jail-likc facilities for months at a time witliuut on 
opportunity forihem to have their claims heard, and presenting those already granted asylum from full) 
integrating into the United States through the adjustment of status and ciiizcnship due to ill-conccived 
terron.sm-a'Iatcd bars While several improvcincnts have been made by the current and fomicr 
Administrations, the asylum process is in cntical need of reform to ensum that it is fair and efficient 

We support the following reforms tliai would strengthen the asy lum sy stem. Specifically, we support 
legislation to auUtonze Department of Homeland Sccunty/U.S Citizenship and Immigration Services 
(DHS/USCIS) asylum officers to adjudicate asylum claims and the elimination of the l*ycar filing 
deadline, and urge Congressional oversight for other needed Administrative reforms 

Issue Regulations Codifying Recent Improvements to Expedited Removal 
Expedited removal authorizes U S immigration ofHuais to summanly return people amving in the 
United States without proper documentation to tlteir country of origin Because many bona fide asylum 
seekers arc unable to acquire proper documents. Congress included prov istons for asylum seekers to be 
detained while a determination is made if they have a credible fear of persecution. Recent Immigration 
and Customs Enforcement (ICE) practice also dictates that (fan asylum seeker is found to have a credible 
fear of persecution, this individual can be released from dercntion on parole while his or her ease is 
pending before on immigration judge 
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In FY2()1 2, ICE reported that 80% of asylum seekers found to have a credible fear were granted parole 
and the other 20% were detained as they could not establish ^'exceptional overriding factors/’’ While the 
parole guidelines released by TCE in 2009 help ensure asylum-seekers are not inappropriately detained, 
ICE should codily- into regulations the new parole process and criteria under which asy lum seekers who 
are found to have a credible fear of persecution can be paroled instead of detained. 

Improve Detention Standards for Asylum-seekers 

Asylum-seekers arrive to the United States having faced trauma. Detaining such individuals in penal 
detention centers risks re-traumatizing these individuals. A 2005 study by the U.S. Commission on 
International Religious Freedom (USCTRF) found that in some facilities, asylum seekers were housed 
with inmates serving criminal sentences or criminal aliens, despite TCE detention standards forbidding the 
co-iningling of non-criminal detainees witli criminals.^ In addition, the study found asylmn seekers were 
required to wear prison uniforms and were handcuffed and shackled like criminals.' A newly released 
study by USCTRF in April 2013, found that only 4,000 of TCE’s 33,400 detention beds are in civil 
facilities. Most asylum-seekers continue to be held in Jail-like facilities.'’ 

Detention should not be used as standard practice. Asylum seekers, who in many cases are already 
traumatized, should only be detained in rare cases where necessary' to protect national security' or to 
ensure fraudulent documents are not used to assert an asylum claim. When detention must be used, ICE 
should ensure all asylum seekers are detained in civil facilities only and that such facilities meet minimum 
standards of care for the detainees. Such facilities should allow for greater freedom of movement, 
expanded programming activities, and access to legal counsel and a Legal Orientation Program (LOP). 

Authorize DHS/USCIS Asylum Officers to Adjudicate Asylum Claims 
Trained USCTS asylum officers make a credible fear determination and then refer asylum-seekers 
identified at or near a U.S. border who have demonstrated a credible fear of return to overwhelmed 
immigration courts rather than adjudicating the case tliemselves as they' do in affmnative asylum cases. 
This imnecessari ly adds to the burden on the immigration courts, uses scarce government resources 
inefficiently, and exposes asylum-seekers to additional trauma and in some cases prolonged detention. 

For those asylum seekers found to have a credible fear, they- may then submit an asylum application to an 
immigration court within Department of Justice (DOJ)‘s Executive Office for Immigration Review 
(EOTR), and immigration Judges hear the cases. Denied asylum seekers can file an appeal with the Board 
of himiigration Appeals (BIA). With these various agencies and adjudicating officers making decisions at 
various points in the asylum process, coordination remains a major challenge between DHS and DOJ and 
also within DHS itself. 

To make the process more efficient and for humanitarian reasons, we urge tlie authorization of asylmn 
officers to conduct full, non-adversarial asylum interviews of asylum-seekers identified at or near a U.S. 
border, rather than sending them directly to full adversarial hearings before the immigration courts. This 


^ Assessing the U.S. Government's Detention of Asylum Seekers: Further Action Needed to Fully Implement 

Reforms (2013), U.S. Commission on Inlcmalional Religious Freedom, available online al 

hUp://vvvvvv.iisciif.iJovdma^es,''ERS-dc!cnljou‘/o2()ieforitis%20rei'!ori%20April/o202()13.pdr 

' Repoit on Asylum Seekers in Expedited Removal, U.S. Commission on International Religious Freedom (2005), 

available online at hUn:.''Avvv.v.uscirr.no\'/ieT)orl-s-and-bricrs/sneeial-icr)orls,0 892-rey)orL-on-asvlLim-seekcrs-in- 

expedited-removal .htmi 

%bid 

^ Assessing lire U.S. GoveminenFs Delenlion of Asylum Seekers: Further Aelion Needed to Fully Implement 
Reforms (2013), U.S. Commission on International Religious Freedom, available online al 
littp://W'»v\v. tiscirf.gov/inia2es/LRS-detention%20reforms%20repon%20 April%2Q2013.pdf 
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would occur after they have both expressed a fear of return to Customs and Border Patrol (CBP) and 
successfully passed a credible fear inteniew. All of the background and security checks in the current 
process would be maintained. This would resolve many asylum eases effectively w ithout the need to 
expend the additional resources required for immigration court hearings and also reduce the number of 
claims heard in the Board of Immigration Appeals. The ability for an asylum-seeker to also discuss their 
situation in a non-adversarial setting would facilitate more detailed, improved information about the claim. 

Eliminate the 1-year Filing Deadline 

The 1-year tiling deadline instituted in 1996 as a fraud deterrent has become a barrier to many with a w^ell- 
founded fear of persecution, Some asylum seekers with a well-founded fear of persecution have been 
denied asylum and/or ordered deported simply because they did not meet the 1 -year deadline as they were 
unaware of tlie deadline or in some cases have been so severely traumatized that it takes over a year to 
process and write about their situation in an asylum application. A study by Philip Schrag in the William 
and Mary- Law' Review, in fact, found that since 1 998, DHS rejected, because of the deadline, at least 
1 5,700 individuals to whom it w'ould otherwise have granted asylum.^ 

Any' and all fraudulent asylum claims should be investigated and dealt with accordingly. The United States 
has instituted strong anti-fraud measures in the asylum system to ensure fraudulent claims are properly' 
dealt witli and doing so ensures tlie integrity of tlie system. The filing deadline, however, has had limited 
impact on deterring fraud, and instead made the current system more inefficient as the overburdened 
immigration courts have to divert limited time and resources focused on determining the date of entry' and 
filing date instead of assessing the actual merits of the asylum claim. Even asylum seekers who file within 
f year of arrival may' still be negatively impacted by the deadline if they cannot show' tlieir date of entry. 
Extending the deadline to two or five years or expanding the exceptions to the deadline w'ould not resolve 
the problem as the courts w'ill still need to determine date of entry' as a core determining factor in their 
asylum claim. 

Refligees barred by the current filing deadline only have access to a temporary form of protection, 
w itliliolding of removal, but tliis does not provide long term stability or security througli permanent 
residency' and leaves them at risk of deportation mid detention. Witliholding of removal also does not allow' 
refugees to petition to bring their children cuid spouses to safety' in the United States, keeping refugee 
families divided and leaving young children stranded in difficult and dangerous circumstances abroad. 

We strongly support eliminating the filing deadline so bona fide refugees will not be returned back to their 
country of persecution based on an arbitrary' requirement. 

Ameliorate Unintended Conseqnences of Terrorism-related Inadmissibility Grounds (TRIG) 

For over a decade, expanded definitions of "terrorisnf ’ and ‘terronsin -related activity" in the USA Patriot 
Act of 2001 and the Real ID Act of 2005 have denied bona fide refugees and asylccs admission, legal 
permanent residence, and the ability to bring their spouses mid children who remain overseas to the 
United States. 

Tlicrc currently arc over 3,000 refugees and asylccs whose cases arc on hold, despite having passed tlie 
difficult test to prove dicy arc refugees. Some are refugees who are in dangerous situations abroad whose 
resettlement to tlie United States w'ould offer them and their families protection from dmiger. In some 
cases, refugees and asy lccs who have been legally admitted to this country have waited as long as ten 
years to obtain legal pcmiruicnt residence and reunite witli their spouses and children. While this ruid 


' Schrag, Philip, "Rcjccling Refugees: Homeland Sceurilv’s Adminislralion of the One- Year Bar to AsvIluti," 
William and Maiy L aw Review' 65 1 (20 1 0), available online at lLtty://w'nilaw'review'.org./files/$chrag.pdf 
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previous Administrations have taken steps to issue exemptions, more must be done to fully implement the 
authority they have to eusure these bona fide refugees and asylum -seekers do not stay in legal limbo. 

We urge USCIS to allow officers to examine cases and provide relief to individuals on a case-by-case 
basis for refugees who had voluntaix- associations with Tier 111 groups not designated as terrorist groups 
or treated as such by the U.S. government in any other context. Congress should also review and revise 
current legal interpretations of what constitutes "material support'’ to ensure statutor\^ interpretations are 
brought in line with the purpose of the law, which is to exclude and deny relief to persons who provide 
meaningful support to terrorist groups and pose a terrorist threat to the United States. 

Conclusion 

As the House of Representatives considers major clnuiges to our immigration laws, we urge you to give 
due consideration to strengthening our current asylum and refugee resettlement systems in a way that 
provides a fair and efficient process for those fleeing persecution to find safety in the United States. 
Specifically, we urge improvements to the expedited removal process, improved detention standards for 
asylum seekers and other immigrcuits, the authority for DHSAJSCIS officers to adjudicate asylum claims, 
the elimination of the one-year filing deadline, and a re-examination of the impact of terrorism-related 
admissibility grounds (TRIG) on refugees and asylees. 

Tire House of Representatives has a unique opportunity to ensure tliat our laws and the administration of 
those laws are consistent with the traditions and legacies that makes the United States a world leader in 
refiigee protection. 

Signed by: 

Leith Anderson 
President 
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President and CEO 
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About Human Rights First 

Human Rights First is an independent advocacy organization that challenges America to live up 
to its ideals. We are a non-profit, nonpartisan international human rights organization based in 
New York and Washington D.C. To maintain our independence, we accept no government 
funding. For over 30 years, we’ve built bipartisan coalitions and teamed up with frontline 
activists and lawyers to tackle issues that demand American leadership, including the protection 
of the rights of refugees. Human Rights First oversees one of the largest pro bono legal 
representation programs for refugees in the country, working in partnership with volunteer 
attorneys at U.S. law firms. Through that program, we see day in and day out the ways in which 
current U.S. immigration laws and policies are denying or delaying protection to refugees who 
seek this country’s protection from political, religious and other persecution. 

Overview 

Protecting the persecuted is a core American value. Reflecting this country’s deep-seated 
commitment to liberty and human dignity, as well as its pledge under the Refugee Convention’s 
Protocol, the United States has long led efforts to provide refuge to those who flee from political, 
religious and other persecution. A strong and timely asylum and immigration system, that 
includes effective tools for fighting abuse, is essential both for ensuring the integrity of the U.S. 
immigration process as well as for protecting refugees from return to places of persecution. If 
individuals or groups are defrauding the asylum system, steps should be taken to counter those 
abuses and punish the perpetrators. U.S. authorities have a range of effective tools that can and 
should be used to address abuses. As detailed in this testimony, these tools include: initial 
security checks with criminal, Federal Bureau of Investigation, and security agency databases, 
and prosecutions of any individuals orchestrating fraud. Another tool is the asylum adjudication 
system and the immigration courts, making it imperative to staff it properly to address the delays 
and backlogs that have plagued the system. These delays both increase the vulnerability of our 
immigration system to abuse and prevent refugees from having their cases adjudicated in a 
timely manner, often leaving refugee families stranded in difficult and dangerous situations 
abroad. 

As we address the real abuses however, it is critical to also safeguard the ability of the U.S. 
asylum system to protect refugees fleeing persecution. In recent years, so many barriers and 
hurdles have been added to the asylum system through multiple rounds of legislation that 
refugees who seek the protection of the United States often find themselves denied asylum, 
delayed in receiving protection, or lingering for months in jails and jail-like immigration 
detention facilities. 

This country can and should both preserve the integrity of its immigration system and also 
provide asylum to refugees in a timely, fair and efficient manner. U.S. immigration authorities 
have the legal and policy mechanisms they need to address this problem. While additional 
staffing is needed for the adjudication system, further changes in law that would increase 
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detention for asylum seekers or risk turning refugees back to persecution are not necessary, and 

are inconsistent with this country’s values and commitments. 

As detailed in this statement, the United States should: 

■ Increase Immigration Court Staffing and Resources: Congress should increase resources 
for immigration court staffing which have lagged significantly behind the corresponding 
increases for immigration enforcement that have put so many people into the immigration 
removal process; 

■ Increase Fraud and Abuse Detection Resources and Utilize Multiple Anti-Fraud Tools: 

Congress should increase resources for fraud, criminal and abuse detention, U.S. immigration 
authorities (U.S. Citizenship and Immigration Services and Immigration and Customs 
Enforcement) should use the many available tools to address fraud or abuse, and federal 
prosecutors should prosecute individuals who orchestrate schemes that defraud the asylum 
system; 

■ Effectively Implement Asylum Parole Guidance: Immigration and Customs Enforcement 
should effectively implement the existing asylum parole guidance, and - in accordance with 
that guidance - not release any individual who presents a danger to the community or flight 
risk (utilizing alternatives to detention as outlined below); 

■ Use Cost-Effective Alternatives to Detention: Immigration and Customs Enforcement 
should increase its use of cost-effective alternatives to detention that have been demonstrated 
to produce high appearance rates both for asylums seekers and other immigrants. Congress 
should support flexibility in funding so that Immigration and Customs Enforcement can 
utilize these alternatives to save costs in cases where detention is not necessary to meet the 
government’s need for appearance, where additional supervision would assure appearance, 
and the individual poses no danger; 

■ Eliminate the asylum filiug deadline which bars legitimate refugees from asylum, and 
needlessly adds to the number of cases in the immigration courts; and 

■ Implement U.S. Commission on International Religions Freedom (USCIRF) 
Recommendations and Request Updated USCIRF Study: Department of Homeland 
Security and Immigration and Customs Enforcement should implement U.S. Commission on 
International Religious Freedom recommendations, including: use facilities that do not have 
jail-like conditions when asylum seekers are detained, put the existing parole guidance into 
regulations, and expand legal orientation presentations. Congress should request and support 
an updated study of the conduct of expanded removal and its expansion. 
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The Importance of the U.S. Asylum System 

In the wake of World War II, the United States played a leading role in building an international 
refugee protection regime to ensure the world’s nations would never again refuse to extend 
shelter to refugees fleeing persecution and harm. The United States has committed to the central 
guarantees of the 195 1 Refugee Convention and its 1967 Protocol. Over thirty years ago, when 
Congress — with strong bipartisan support — passed the Refugee Act of 1980, the United States 
enshrined into domestic law its commitment to protect the persecuted, creating the legal status of 
asylum and a formal framework for resettling refugees from around the world. 

In the intervening years, the United States has granted asylum and provided resettlement to 
thousands of refugees who have fled political, religious, ethnic, racial and other persecution. 
These refugees have come from Burma, China, Colombia, Guatemala, Iran, Iraq, Liberia, 
Rwanda, Russia, Sierra Leone, Sudan and other places where people have been persecuted for 
who they are or what they believe. Many were arrested, jailed, beaten, tortured or otherwise 
persecuted due to their political or religious beliefs, or their race, ethnicity, sexual orientation or 
other fundamental aspect of their identity. Over the years, these refugees and their families have 
been able to rebuild their lives in safety in the United States. 

The Many Hurdles Refugees Already Face in Seeking America’s Protection 

In recent years, so many hurdles and barriers have been added to the asylum system, through 
round after round of legislation, that many refugees often find their claims for U.S. protection 
denied or delayed. These impediments and hurdles include: expedited removal, “mandatory 
detention,” the asylum filing deadline, and the overly broad terrorism-related inadmissibility 
provisions of immigration law that are leading to denials and delays for thousands of genuine 
refugees who present no threat to this country. The United States has also dramatically increased 
its use of immigration detention, and asylum seekers can be left for months or longer in jails and 
jail-like detention facilities. Human Rights First has documented many of these problems in a 
series of reports.' 

Some examples of the many refugees impacted by these hurdles include: 

■ A Baptist Chin woman from Burma was detained in an El Paso, Texas, immigration jail 
for over two years before finally being granted asylum. 


^ See Ilimian Rights First, Is This America? The Denial of Due Process to Asylum Seekers in the United States (New 
York: Human Rights First, 2000) available at hltpi/./v^Tkw^Lhumamiolusiirsi-org./bur-v-i.irkYcfiigee-proTectioii-'due- 
prooess-is-this-ainenca'': Human Rights First, U.S. Detention of Asylum Seekers: Seeking ProlecUon, Finding Prison 
(New York: Human Rights First, 2009), at: hhp://w'Y\wY.humanrigJitsth:'st.org./\vp--coD.tent/uploads/ixlf/090429-RP- 
hil'-as\iiim-detcntiou-report,pdf : Human Rights First, The Asylum Filing Deadline: Detiyitig Protection to the 
Persecuted and Undermining Governmental Efficiency, (New York: September 2010) available at 
http://www.hmnamTghtsfirst.orgA\'p-content/uploads/pdf/afd.pdf; Human Rights First, Jails and Jumpsuits: 
Transforming the US. Immigration Detention System — A Two-Year Review, (New York: Human Rights First, 2011) 
at http://www.humanrightsfirst.org/wp-conlent/uploads/pdfi'IIRF -Jails-and-Jimipsuits-report.pdf. 
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■ A Russian man - who fled his country after suffering repeated attacks and beatings 
because of his sexual orientation - was detained in as U S. immigration jail for five 
months, held in solitary confinement for much of that time, and only released recently 
after being granted asylum; 

■ A Tibetan man, who for more than a year was detained and tortured by Chinese 
authorities after putting up posters in support of Tibetan independence, was detained 
again for nearly a year in a U.S. immigration detention facility; 

■ A Colombian man who fled persecution in his home country was turned away from a 
U.S. airport under expedited removal even though he expressed a fear of return. His 
persecution continued, prompting him to attempt the dangerous j ourney to flee again. He 
was eventually granted asylum in the United States after his mistaken expedited removal 
was corrected; and 

■ A young woman from Eritrea who was tortured for her Christian beliefs had her request 
for asylum in the United States denied due to the asylum filing deadline even though a 
U.S. immigration judge concluded that she faced a clear probability or persecution. 

The History and Purpose of the Credible Fear Process 

In 1996, as part of the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA), 
Congress created both “expedited removal'’ and the credible fear process. Lender expedited 
removal, immigration officers have the power to order the immediate, summary deportation of 
people who arrive in the United States without proper travel documents. That authority had 
previously been entrusted to the Immigration Courts. When the expedited removal process was 
first implemented, the former Immigration and Naturalization Service (INS) applied it only to 
those who sought admission at a U.S. airport or border entry point without valid documents. 
Between 2004 and 2006, expedited removal was expanded to apply to those encountered within 
100 miles of any U.S. border if they have been in the country for less than 14 days, and the 
number of individuals subject to this summary process has increased significantly.^ 

Expedited removal policies place the United States at risk of deporting asylum seekers fleeing 
persecution without giving them a meaningful opportunity to apply for asylum. To summarily 
deport an asylum seeker would be inconsistent with American values as well as commitments 
under the Refugee Convention and Protocol which prohibit the return of a refugee to any country 
in which the refugee’s “life or freedom would be threatened on account of his race, religion, 
nationality, membership in a particular social group or political opinion.” The potential impact 
on individuals fleeing persecution is so dire that the Advisory Committee on Religious Freedom 


’ U.S. Dept. ofIIomel,v\d Security, iMMioRivnoxENFORCEMEXT A ctions: 2008 4 (2009), available at 
http://w\v\v. dhs.gov/xlibraiy /assets/sTatisrics/publications/enforcementarOS.pdf 
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Abroad to the Secretary of State and to the President of the United States called for repeal of 
expedited removal in its final report in May 1999. ^ 

Recognizing the importance of U.S. commitments to protect those facing persecution, the U S. 
Congress created a screening process. Individuals who express a fear of return are supposed to be 
referred for screening interviews with U.S. Asylum Officers to determine if they have a “credible 
fear of persecution,” defined as a significant likelihood of establishing a claim to asylum. If an 
asylum seeker passes that screening process, he or she will be placed into removal proceedings 
before the Immigration Court to apply for asylum. Those who do not meet the credible fear 
standard are summarily deported. An individual who expresses a fear of return must pass the 
credible fear process in order to even be allowed to apply for asylum. In adopting the standard 
ultimately included in the 1996 law, the Conference Committee on the 1996 immigration law 
declined to include the higher “preponderance of the evidence” standard that had been included 
in the House version of the bill. In addition. Senator Hatch, a principal sponsor of the 
legislation, in discussing the Conference Committee’s rejection of the higher standard, confinned 
that “[t]he standard adopted ... is intended to be a low screening standard for admission in the 
usual full asylum process.” Cong. Rec. SI 1491 (Sept. 27, 1996)(daily ed.). 

The “credible fear” process is not an asylum application itself It is simply a screening process 
that will determine whether an individual who expresses a fear of return will be allowed to apply 
for asylum. Some examples of individuals who have been protected from summary deportation 
by the credible fear process include; 

• An Eiitrean Pentecostal man who was brutally tortured and detained for three years 
after being accused of belonging to a political opposition group; 

■ A Burmese Baptist woman who feared persecution by that country’s militaiy regime 
because of her protests for democracy and equal treatment of political and religious 
minorities; 

■ A Guatemalan family who were persecuted - and the oldc.st daughter killed - after the 
father joined an association that stood up to gangs with connections to the police; <md 

■ A pro-democracy activist from Ethiopia W'ho was detained for two years after 
distributing campaign materials and otherwise peacefully supporting an opposition 
political party. 

Insuff icierit safeguards m Expedited Removal 

The expedited removal process lacks sufficient safeguards to ensure that asylum seekers are not 
mistakenly deported. The bi-partisan U.S. Commission on International Religious Freedom 
(USCIRF), which conducted a comprehensive study of expedited removal, found serious flaws in 
the implementation of expedited removal. For example, immigration officers failed to inform 
individuals that they could ask for protection if they feared returning to their countries in about 

’U.S. Commission on Iimnigration Refonn, U.S. Refugee Policy: Taking Leadership . June 1997, at 38; Final Report 
of the Advisory Committee on Religious Freedom Abroad to the Secretary of State and to the President of the United 
States. May 17, 1999, at 45. 
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half of the cases observed by USCTRF experts, failed to ask critical questions relating to fear of 
return in about 5 percent of cases, and actually ordered the deportation of individuals who 
expressed a fear of return in about 15 percent of the cases observed by USCIRF experts.”' 
USCIRF also found that immigration inspectors had subjected individuals who arrived on valid 
passports and otherwise valid visas to the expedited removal process — and its mandatory 
detention provision — if they expressed a fear of return.^ 

Over the years, human rights groups, academic studies - such as The Expedited Removal Study, 
an academic study that released a series of comprehensive reports on expedited removal'’ - and 
the press have documented flaws in expedited removal as well as individual cases of asylum 
seekers who were mistakenly deported to their countries of persecution under expedited removal. 
These cases included an Albanian rape survivor and a Colombian asylum seeker who were 
returned to countries where their lives were in danger.’ 

Refugee women are particularly vulnerable to the risks posed by expedited removal. For 
example, women who are survivors of rape and gender-related traumas may have great difficult 
talking about their traumatic experiences to immigration ofticers at the border, and some 
immigration officers still do not recognize that in some cases women are eligible for asylum due 
to fears of gender-based persecution. In one case documented by Human Rights First, a victim of 
severe domestic violence and rape was ordered deported under expedited removal because 
officers who interviewed her mistakenly believed that she would not be able to articulate a claim 
for asylum. Her deportation was averted after several U.S. Senators complained about the 
decision, and she was ultimately able to prove that she was eligible for asylum protection 
through a full asylum hearing.* 

A recent media story indicated that a non-public Border Patrol memo asserts that “individuals 
with direct and indirect associations to narcotics trafficking and other illegal activity are now 
residing in the United States under the protective status of [credible fear].”'' A November 22, 
2013 House Judiciary Committee statement about this media piece stated that “[ojnce these 


' U.S. Cnmmissinn nn InLcmalional Rctigioiis freedom (USCIRf). Report on Asylum Seekers in Expedited 
Retnova]. 2005. P. 54. Al hUp://vvvvw.uscirr.gt)v7rcporls-and-bricrs/spccial-rcp(>rLs/l 892-rcporL-on-asylLiTn-scckcrs- 
in-cxpcdiLcd-rcmoval.hlml 

^ USCIRF Report on Expedited Removal at pp. 69-70 

'' The Expedited Removal Study is a project of tlie Center for Human lights and International Justice at the 
University of California, Hastings College of Law. The Study released comprehensive reports in 1998, 1999, and 
2000, and a second report in October 2002 which evaluated a GAO report. The reports are available at 

wwwiichastmgs.edu/ers . 

' rS'ee Human Rights First (then Lam’ers Committee for Human Rights), Is This America? The Denial of Due 
Process lo Asylum Seekers in the United States, Oct. 2002 at 57-58; Eric Schmidt, When Asylinn Requests are 
Overlooked, N. Y. TIMES, Aug. 15, 2001. Articles relating to the Albanian rape stindvor appeared The New York 
Times on Sept. 20, 1997 and Jan. 14, 1998. 

^ Human Rights First (then Lawyers Committee for Human Rights), Refugee Women at risk: Unfair U.S. Laws Hurt 
Asylum Seekers (2002). 

^ Dinan, Stephen. "Mexican drug cartels exploit asylum system by claiming 'credible fear . Washington Times. 
November 21, 2013, at ]ftt p:/,-'\vww,waslimgtontimes.co.m/'new’s/'2013/nov./21/com3niTletf-cyanj i.nes-reports-mexicrin- 
di'iig-c a.r t els -u s/? i.i a ge- i 
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unscrupulous individuals falsely claim a “credible fear” of persecution, there is virtually no 
investigation by U.S. authorities.” 

The Committee should ensure that USCIS and ICE officials have the full opportunity to outline 
all steps they take and can take to address any abuse, and should allow officials to provide the 
Committee with information about these allegations. Allegations of abuse should be taken 
seriously and addressed. It should however be noted that “credible fear” is not a “protective 
status” and does not confer a status at all. It is simply a screening step that has the effect of 
putting an individual into removal proceedings and allowing them to apply for asylum. 

In order to address any abuse, U.S. authorities should use the tools outlined below, increase, if 
and where necessary, referrals to law enforcement officials investigating drug-related activity 
and increase resources for fraud detention and abuse. Legislative changes to the credible fear 
standard - which already leads some refugees to be turned away from the United States in 
violation of our ideals and our treaty commitments - is not the answer. 

U.S. immigration authorities may refer any case of suspected fraud or abuse for investigation. 
Officials take several measures to detect individuals who are orchestrating or perpetrating fraud 
on the U.S. asylum and immigration systems or who may pose a danger to national security. 
These include: 

■ Mandatory biographical checks in Federal Bureau of Investigation, Department of State, 
Department of Homeland Security, and other databases; 

■ Mandatory biometric checks using the applicant’s fingerprints and photograph; 

■ Additional biographical screening by the National Counterterrorism Center (NCTC); 

■ Mandatory supervisory review of all asylum decisions, and 

■ Full-time Fraud Detection and National Security (FDNS) officers who monitor the 
asylum system for fraud. 

In addition, perpetrators of fraud - including unscmpulous lawyers and notaries, and individuals 
who orchestrate fraud - can be prosecuted.'” 


Detention and Parole of Asylum Seekers 

Asylum seekers who are placed into “expedited removal” are subject to “mandatory detention.” 
An asylum seeker who passes through the credible fear/expedited removal process, and is placed 
into regular immigration court removal proceedings, is eligible to be assessed for potential 
release but only if he or she satisfies the relevant criteria. Those asylum seekers who expressed 
their fear of return at a U.S. airport or official port of entry, rather than those apprehended 
between the ports of entry, are considered “arriving” asylum seekers, and may be eligible for 
release under parole guidance only if they meet the relevant criteria. Immigration authorities - 


“’An extensive list of the measures in place is available in the Human Rights F irst Backgrounder on Bars and 
Security Screening in the Asyltmi and Refugee Processes at; http;//www.hiunanrightsfirst.org/wp- 
content/uploads/1 IRF -Secmfty-Safeguards.pdf 


8 



90 


over many years, and spanning various administrations - have repeatedly recognized that 
arriving asylum seekers who pass the credible fear screening process are eligible to be 
considered for parole." 

In order to be paroled, arriving asylum seekers must satisfy certain criteria. Key factors in 
assessing parole eligibility have consistently - over many years and various administrations - 
included that: 

■ the asylum seeker passes the credible fear screening process, 

■ the asylum seeker can establish his or her identify; 

■ the asylum seeker is not a flight risk/has community ties; and 

■ the asylum seeker does not present a risk or danger to the community. 

The current asylum parole guidance for asylum seekers specifically states that “Field Office 
personnel must make a determination whether an alien found to have a credible fear poses a 
danger to the community or the U.S. national security” and only authorizes release from 
detention on parole if ICE determines that the individual “poses neither a flight risk nor a danger 
to the community.”" 

Despite the possibility of applying for parole, many asylum seekers have been detained for 
months or years in U.S. immigration detention facilities. Over the years, Human Rights First has 
repeatedly documented the impact of immigration detention on asylum seekers. Some examples 
from Human Rights First’s reports" include these examples of refugees who were detained, at 
significant cost to the U.S. government, for months or years in jails or jail-like facilities: 

■ A Guinean human rights activist, who had been abducted by government security forces 
in his country, was detained for four and a half months in a U.S. immigration jail in New 

See Miehael A. Pearson, /\'S Hxeciuive Associate Commissioner for Field Operations, Memorandum, Fxpedited 
Removal: Additional Policy Guidance (i)cc. 30, 1997) (hcrcinaflcr "1997 Memorandum”); U.S. Immigration and 
Cusioms Knforccmcnl, Parole of Arriving Aliens Found lo Have a “Credible Fear” or Perseeution or Torture,” 
signed by ICH Assistant Seeretary Julie Myers, November 6, 2()()7; U.S. Immigration and Customs Knforeement, 
Parole of Arriving Aliens Found to Have a Credible Fear of Perseeution nor Torture, signed by Asistant Seeretary 
John Morton, IJeeember 8, 2009. Although IIRIRA provides Tor the mandatory detention of those subjeel to 
expedited removal, onee an individual seeking asylum has established a eredible fear of perseeution, he may be 
released on parole. INA § 235(b)(l)(B)(iv). As the INS at the time confimied (in the above-referenced Guidance on 
Expedited Removal) “[ojiice an alien has esiablished a credible fear of persecution or is otherwise refeired (as 
provided by regulation) for a full removal proceeding under section 240, release of the alien may be considered 
under normal parole criteria.” See INA § 235(b)(l)(B)(iv); see also id. § 212(d)(5)(A) (providing for parole "on a 
case-by-case basis for urgent humanitarian reasons or significant public benefit” for an alien applying for admission 
to the United States); 8 C.F.R. § 212.5(b). 

2009 Parole Guidance at pp. 6, 8. 

Human Rights First, U.S. Detention of Asylum Seekers: Seeking Protection, Finding Prison (New York: Human 
Rights First, 2009), at pp 2 at: http:/Avww.hiimanrightsfirst.org/wp-conteiit/uploads/pdf/090429-RP-hif-asyluni- 
detention-repoit.pdf; see also Human Rights First Jails and Jumpsuits: Transfor/nmg the U.S. Immigration 
Detention System — A Two-Year Review, (New York: Human Rights First, 201 1) at 

hTt|.x.''Avww.limnauii2litsfjfSL.c>rg.rivp-contcnt,-Tiploads/pdf/HRF-Jaijs-3nd-Jumpsuiis-repoi1.pdf and Human Rights 
Fu'St, In Liberty 's Shadow: U.S. Detention of Asylum Seekers in the Era of Homeland Security. (New York: Human 
Rights First. 2004) at hU]'j:.u''w\wv.humaDrigb.tsfirst.org.Avp-contenlhxploads.^pdf(I.ibcftv.s Shadov. .pdJ.' . 
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Jersey. He was only released three weeks before being granted asylum by a U.S. 
immigration court. 

■ A Liberian Pentecostal pastor who was detained in the United States for three and half 
months and denied parole, even though several ministers in the United States confirmed 
his identity and his religious work in Liberia. In Liberia, he had been targeted by the 
regime of Charles Taylor because he had criticized the use of child soldiers. He was only 
released from U.S. immigration detention after he was granted asylum. 

■ A Baptist Chin woman from Burma was detained in an El Paso, Texas, immigration jail 
for over two years. ICE denied several parole requests even though she had proof of her 
identity and family in the U.S. — only paroling her after 25 months in detention. She was 
subsequently granted asylum. 

■ An Iraqi Christian refugee was detained at the Otay Mesa facility in San Diego for four 
and a half months, costing ICE at least $89.50 per night, for a total detention cost of more 
than $12,000. If instead, he had been released on parole after two weeks in detention, the 
cost would have been closer to $1,250, and if he had been released to an alternatives to 
detention program, the costs would have been only about $2,000 — $10,000 less than 
detention. 

■ A Tibetan refugee was detained for eight months at the Santa Ana jail in California 
costing $19,680 at $82 per night. If instead, he had been released on parole after two 
weeks in detention, the cost would have been closer to $1,148, and if he had been 
released to an alternatives-to-detention program, the costs would have been closer to 
$2,400 to $3,360. 

■ A woman from Somalia was detained at the Elizabeth Detention Center in New Jersey for 
more than five months until she was granted asylum, at a cost of $161.42 per night for a 
total of $25,827.20. If instead, she had been released on parole after two weeks in 
detention, the cost would have been closer to $2,260, and if she had been released to an 
alternatives-to-detention program, the costs would have been closer to $1,600 to $2,240. 

■ A Burmese refugee was detained at the Pearsall Detention Center for seven months, 
costing more than $17,700 at $84.51 per night. If instead, she had been released on parole 
after two weeks in detention, the cost would have been closer to $1,180, and if she had 
been released to an altematives-to-detention program, the costs would have been closer to 
$2,100 to $2,940. 

The bipartisan U.S. Commission on International Religious Freedom, in its comprehensive 2005 
report, made a number of findings and recommendations relating to asylum seekers in 
immigration detention, including: 

■ Asylum Seekers Detained in Facilities with Inappropriate Jail-like Conditions: The 

Commission concluded that most asylum seekers referred for credible fear are detained - 
for weeks or months and occasionally years - in jails or jail-like facilities. The 
Commission concluded that these facilities are inappropriate for asylum seekers, and the 
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Commission’s experts found that these conditions create a serious risk of psychological 
harm to asylum seekers. The Commission recommended that asylum seekers be held in 
“non -jail-like” facilities when detained, and that DHS create detention standards tailored 
to the needs of asylum seekers and survivors of torture. 

■ Parole Reforms Needed to Ensure Parole of Asylum Seekers who Meet Criteria: 

The Commission’s 2005 report found wide variations in asylum parole rates across the 
country based on its analysis of DHS statistics. The report also found no evidence that 
ICE was applying the parole criteria that were spelled out in the policy guidelines in 
effect at the time. The Commission recommended that DHS promulgate regulations on 
the parole of asylum seekers to ensure the release on parole of asylum seekers who meet 
the relevant standards, including identity and no security risk, and to promote more 
consistent implementation of parole criteria. 

USCIRF subsequently issued several “report cards” assessing DHS’s responses to its 
recommendations, and in April 2013, the Commission issued a Special Report entitled: Assessing 
Ihe IJ.S. Government 's Detention of Asylum, Seekers: Further Action Needed to Fully Implement 
Reforms. In this report, the Commission found that, despite some progress, “[t]he U.S. 
government continued to detain asylum seekers under inappropriate conditions in Jails and Jail- 
like facilities,” and recommended that more be done to “ensure that, when their detention is 
necessary, asylum seekers are housed only in civil facilities.”'** 

With respect to parole for asylum seekers, the Commission noted that the December 2009 parole 
guidance was in line with USCTRF’s prior recommendations, and urged additional steps to assure 
its effective implementation, including codification into regulations. The Commission explained 
in its 2013 report that: 

USCIRF has recommended that asylum seekers with credible fear who do not pose flight 
or security risks should be released, not detained and that such a policy be codified into 
regulations. Asylum seekers may have suffered trauma and abuse prior to arrival in the 
United States and detaining them after credible fear interviews may be re-traumatizing, 
with long-term psychological consequences.'^ 

Citing to recent media reports. House Judiciary Committee Chairman Goodlatte has raised a 
number of questions about the parole process for asylums seekers and the current ICE parole 
guidelines for asylum seekers, issued in December 2009. In a November 22, 20 1 3 statement, he 
has stated that “Because the Obama Administration refuses to detain most of them, criminals and 
those who pose national security threats are then able to live and work in the U.S. for many years 
before their cases are ever heard by immigration judges.” As noted above, the current ICE parole 
guidance for asylum seekers specifically requires that “Field Office personnel must make a 
determination whether an alien found to have a credible fear poses a danger to the community or 
the U.S. national security” and only authorizes parole if ICE determines that the individual 


USCIRF 2013 report at 1-2 ff. 
” USCIRF 20 1 3 report at 9, 1 0. 
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“poses neither a flight risk nor a danger to the community.”** Human Rights First strongly 
supports effective and timely criminal and security check systems. 

In terms of the lengthy delays in immigration court proceedings, Human Rights First agrees that 
more timely immigration court hearings are essential for both the integrity of the immigration 
system and to protect asylum seekers who now wait years for their cases to be resolved, while 
their families often remain stranded for years in dangerous or difficult conditions abroad. As a 
result. Human Rights First has repeatedly recommended that funding and staffing for the 
immigration courts be increased in order to bring immigration court staffing up to match the 
significant increase in individuals placed in immigration court removal proceedings in recent 
years. Additional staffing will ease the delays and backlogs that have plagued the immigration 
courts in recent years. *^ 

Chairman Goodlatte has also expressed concern - in an August 2013 letter to former DHS 
Secretary Janet Napolitano - that “credible fear claims are being exploited by illegal immigrants 
in order to enter and remain in the United States” and that “once these aliens receive court dates, 
they often fail to appear for immigration court proceedings and end up disappearing into the 
United States.” In the letter, he stated that “[a]dditionally, while ICE is not detaining these 
aliens, Fiscal Year 2012 Executive Office of Immigration Review (EOIR) statistics demonstrate 
that 29% of released aliens failed to appear for their immigration court proceedings.” 

Current ICE parole guidance makes clear that only “arriving” asylum seekers who have 
completed a credible fear screening successfully can be paroled under the guidance, and only if 
TCE Enforcement and Removal Operations determines that the alien’s identity is sufficiently 
established and the alien does not pose a flight risk. If there are individual asylum seekers who 
are believed to need additional supervision in order to assure appearance, ICE can and should use 
alternatives to detention mechanisms, which include case management, electronic monitoring 
and other tools. These mechanisms can greatly enhance appearance rates at both hearings and 
for deportation.** Moreover, current EOIR statistics indicate that asylum seekers actually appear 
for their immigration court hearings at high rates. According to statistics that the U.N. High 
Commissioner for Refugees (UWHCR) has obtained from the EOIR, in Fiscal Year 2012 only 
five percent of completed asylum proceedings had an in absentia removal order. 

Chairman Goodlatte also appears to question whether the December 2009 parole guidance is 
leading to the documented increase in credible Fear claims. In his August letter, he remarked “not 
surprisingly, the timing of this memo appears to correlate with the uptick of credible fear claims 


2009 Parole Guidance at pp. 6, 8. 

^ ' See Reforviuig the Immigration System: Proposals lo Promote Independence. Fairness. Efficiency, and 
Professionalism in the Adjudication of Removal Cases. American Bar AssociatioiL Commission on Iimnigration. 
2010. Pp. 2-16 to 2-lS and 2-36 to 2-38. Available at; 

hTtp:/y\\vvvv\aiQcncaiibar.org/cA'intent/dani/''aba6nigrated/Tmniiaratioii/PuhlicPociimenls,diba_coiQpiele t'uil_repori.aut 
iicheck'dam.pdf . 

Maitim Steve and Julie Myers Wood. "Smart alternatives to immi grant detention.” Washington Times. March 28, 
2013, available at liTtp:.’7\vH~vv.washingtontimes.com/new&^'2013/mar/28/sm.art-altematives-to-Lnuniyfant-detcntioii/ . 
Ms. Wood has testified more recently that 99 percent of participants in the ISAT II alternatives to detention progi'am 
appear at their final immigration cotirt hearing, and 84 percent comply with removal orders. 
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in recent years.” However, both in the United States and around the world, it has typically been 
the case that external factors relating to persecution, violence and war, are the drivers of flight. 
Many media and human rights reports have documented the increased violence in Central 
America. Moreover, the parole guidance applies only to a portion of individuals who are put into 
the credible fear process - and it appears that the uptick in individuals expressing a fear of return 
is not limited to “arriving” asylum seekers who can seek parole under the guidance. 

Finally, Chairman Goodlatte’s August 2013 letter also seemed to question whether asylum 
seekers can be paroled even after they have successfully passed through the credible 
fear/expedited removal process and into the regular removal process. As his letter acknowledges 
though, an applicant can be paroled where there are urgent humanitarian reasons or a significant 
public benefit. The existing parole guidance specifically details its interaction with the relevant 
statutory and regulatory parole provisions, and specifically explains that it “explains how the 
term [public interest] is to be interpreted by DRO when it decides whether to parole arriving 
aliens detennined to have a credible fear.”'*' 

Recommendations 

As outlined above, the following steps should be taken to address any abuses that are impacting 
the asylum system: 

■ Increase Immigration Court Staffing and Resources: Congress should increase resources 
for immigration court staffing, which have lagged significantly behind the corresponding 
increases for immigration enforcement that have put so many people into the immigration 
removal process; 

■ Increase Fraud and Abuse Detection Resources and U tilize Multiple Anti-Fraud Tools: 

Congress should increase resources for fraud, criminal and abuse detention. U.S. 
immigration authorities (U.S. Citizenship and Immigration Services and Immigration and 
Customs Enforcement) should use the many available tools to address fraud or abuse, and 
federal prosecutors should prosecute individuals who orchestrate schemes that defraud the 
asylum system; 

■ Effectively Implement Asylum Parole Guidance: Immigration and Customs Enforcement 
should be held accountable to effectively implement the existing asylum parole guidance, 
and - in accordance with that guidance - not release any individual who presents a danger to 
the community or flight risk (using alternatives as outlined below); 

■ Use Cost-Effective Alternatives to Detention: Immigration and Customs Enforcement 
should increase its use of cost-effective alternatives to detention that have been demonstrated 
to produce high appearance rates both for asylums seekers and other immigrants. Congress 
should support flexibility in funding so that Immigration and Customs Enforcement can 
utilize these alternatives to save costs in cases where detention is not necessary to meet the 


'^December 2009 parole guidance at par. 4.4. 
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government’s need for appearance, where additional supervision would assure appearance, 
and the individual poses no danger; 

■ Eliminate the asylum filing deadline which bars legitimate refngees from asylum, and 
needlessly adds to the number of cases in the immigration courts; It has not proven to be an 
effective anti-fraud tactic by any measure; and 

■ Implement U.S. Commission on International Religious Freedom Recommendations 
and Request Updated USCIRF Study: Department of Homeland Security and Immigration 
and Customs Enforcement should implement U.S. Commission on International Religious 
Freedom recommendations, including; use facilities that do not have j ail-like conditions 
when asylum seekers are detained, put the existing parole guidance into regulations, and 
expand legal orientation presentations. Congress should request and support an updated 
study of the conduct of expanded removal and its expansion. 


Thank you for your consideration of Human Rights First’s views. 
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Immigration Equality is a non-profit organization which offeni free legal services to LGBT asylum 
seekers Each year. Immigration Equality and our pro bono partners carry a docket of more than 300 
open asylum cases for LGBT applicants We train asylum officers and immigration judges, mentor 
immigration attorneys, and write extensively on LGBT immigration issues For these reasons, we are 
nationally recognized as experts in this area of the law 


,\sylum is absolutely vital to the LGB T community, where more than 75 countries continue to 
criminalize homosexuality We represent individuals from Russia, Uganda, Jamaica and many other 
nations In just the last year, our lesbian and mansgender clients have been raped “to cure" their sexual 
orientation and gender identity Our gay clients have been set on fire, slashed with machetes, and 
sentenced to death The protection of asylum literally saves their lives 


For many in the LGBT community, a desperate flight to freedom across the U.S. border is the only way 
to escape persecution and torture Credible fear interviews are essential to ensure that their claims arc 
heard and undertitood Two of our clients from Ghana, a gay man and a lesbian, demonstrate why 
asylum and credible fear interviews are necessary 

"Edward" fled Ghana offer his extended family came to his home in the middle of the night to 
kill him for being gay His uncles and cousins considered him to be an abomination, and sought 
to expunge the shame the family felt at having a gay relative In desperation, Edward hid himself 
in a storage container on a freight ship, surviving for almost a week on one bottle of water and a 
small package of cookies Shortly before arriving in the U S . he announced himself to the ship's 
captain who turned Edward over to the Coast Guard 

By the time he reached immigration authorities, Edward was exhausted, teirified and very ill He 
spoke little English, and signed a stipulated order of removal at the same lime that he expressed a 
fear of persecution based on being gay His removal officer informed him that he would not be 
given a credible fear interview because he had already agreed to be deported II S officials then 
removed Edward to Ghana, where he was immediately arrested by homophobic police officers 
At a traffic jam. Edward opened the door of the patrol car he was in, and ran for his life 
Remarkably, he found another ship, and hid himself again in a storage container This time. 
Edward was offered a credible fear interview, and given the opportunity to explain his case to an 
immigration judge Thejudge found Edwatd's story to be credible and granted him asylum He 
now lives openly and safely as a gay man in New Jersey, where he is active in the Highland Park 
Church and where he volunteers as a soccer coach 


Edward's journey demonstrates both the general impottance of asylum for LGBT people, but also the 
absolutely vital role that a credible fear interview plays in saving the lives of deserving refugees Once 
he had passed his credible fear interview, Edward was paroled into the U S This allowed him to wotic 
with his attorney to build his case, and cost the U S government no money to house and keep him 
Below, another client's stoiy further illustrates the necessity of a credible fear interview, but also 
demonstrates the detriment of unnecessarily prolonged detention 


AdvancMig equal tmnaqtalKin fights tor the lesbian, gay, Ixsexual, IransgenOar and HtV-positive cnmmunlty lniniigrabDnEquallly.org 
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In Ghana, “Ama” was arrested, starved, beaten and left for dead because she was a lesbian. Her 
girlfriend was poisoned to death, with the words “Bitch, go find a man in hell” scrawled on the 
wall of her home. Ama spent all the money she had to fly to America, and asked for asylum at 
JFK airport. She was interviewed and found to have a credible fear of persecution. However, 
despite the fact that she had no criminal history, a compelling and meritorious asylum claim, and 
every reason to appear for her removal proceedings, she spent almost 100 nights in an 
immigration detention before being paroled. 

Shortly thereafter, an immigration judge granted her asylum, finding that it was too dangerous 
for her to live in Ghana as a lesbian. Now, she lives safely in the United States. While she studies 
to be a nurse, she volunteers with a medical facility that helps LGBT people in New York. 

The merits of Ama’s case were very similar to Edward’s, yet she spent more than 3 months in detention 
waiting to be paroled. She states that during that time, she was treated “like a criminal,” and that she felt, 
“terrified, confused, and humiliated.” Credible fear interviews provide the U.S. government with a 
means to determine who should be removed immediately, and who should be paroled. Prolonged 
detention for individuals who have passed credible fear interviews is unnecessary, unwarranted, and 
expensive. 

Edward and Ama’s stories are only two of countless examples Immigration Equality could provide as to 
why asylum and credible fear interviews are necessary to the LGBT community. Each time the United 
States offers asylum to an LGBT refugee, it reconfinns its commitment to human rights and to basic 
human dignity. Credible fear interviews are an integral part of that system, a system which provides us 
with the ability to live free from mistreatment, persecution, and torture. 



Lutheran Immigration 
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LIRS Statement for Hearing: ** Asylum Laws and Abuse*' 

House Judicial^' Committee 
December 12, 2013 

l.uthcnin itnnitgnnon and Kciijj^cx: Scrrice (IdR^^ rhc nntiomil csralilUhcd by l^itiicran 

chtirchcf m ihc I'mrcd !Sh»T« lo «m%' upnwifcd ptNiple, »s c'lmtnincd hi lumping a5)lum srckm nod 
hinufvsurviMin >iccc&$ rlu* prr>Utmims rn whidt they .irc Icgnliy entitled. IJRS udvucnttrs ntiiiinuliy 
.ind wiirks in ncfu'nrks .md co^iltioiui hi ennure newennuTK in tlie L^mted Sbites ore ttvated f.uriy and 
luimiiicly und i5 a Ic4ding voice on pnjirctmg vulnentble migmiits .ind rt'fitgcrs, mdudiiig ;»rlnm 
»cckcrh. 

Obligations to Protect Individuate Fleeing Persecution 

'rhe L'nited Stares G< ivcmment must hilAII its • iMigaht ut to prrivide protectu <n to tmlniduaU rkrcing 
penecuiion in their hi imebiids. Tltis obli^mon is found in intcrmtioiul treaiics the L'nited Suites 
hxs ranfied, such as the United NatK/iu Retugee Convention and the (Convention ojpunst IVimire, as 
well .15 111 domestic immigranon lath-. In addition to Icgiil oldi^tKias, nur natK>n ha.*: a liMig and 
phMid htsiory of proteettng and wdcoming victims of pcrteaition and h.imifc. Fin-iUj , ihctc is a 
monil imperative to protect the m'ast vulncndilc llc^vconxT^ who arrive on «Hir shore seeking wfely 
.md the china- to rebuild fhetr lives. 

Gur asyluin system provides refuge to meti, women, and children who have endured uium.^tabk: 
penecunon m thur criuntrics of or^n on .tccoiint of their race, religion, political opinum, 
memlicrship in a pamatLirsixxtl gn«up, or tuihonalir)’. 

There arc numerous safeguanis and pnicedun-s to ensure the integnty of the d'.imcsoe .usy tum 
system, mcluding mamtehtry but^aphic and biometnc checks of applic.ints iigainst >Mni>us federal 
diralvkscs and dedicated, tull-nmc fraud detcctit m ■ ifftcm. \dditi« inally. current taws prohibit riv 
framing of asylum to any pt-re<in who has engaged in tetronst activity or orheru tse poses a threat to 
the scainty of rhc United States. I'accnng nev^- bamers to protection witliin Hie .isylum system is 
imneccssary and would im(iedc«HU’ cihligations to protci't bona fKk* asylum seekers. 

Detention of Asylum Seekers 

llie Urured States detain.^ asylum seekers, rchigcrs, and torture surv iv* <rs every diy in fails rir fail-likc 
sernngs. lltesc vulnerable men and women art among Hu^us-ands of nitgruits apprdicnded It)' the 
IX-panment of 1 lomei.ind Security <DI IS) each year and sent to unmigratitin detention until they 
win thnr casts or art dtported to ihar ctnintnes of ongfit. 'fhe l.'nitcd .States government dcmiits 
.i|>proxmutely .%4,(K)ti uidiiiduals ft>r immigyation purpfiscs aicli day. 

L’ndcr current immigration law fScctw in 253(h; of the Immigration and Nationality \ct). amving 
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asylum seekers are subject to immigration detention pending a determination by a DTTS, United 
States Citizenship and Immigration Services (L'SCIS) ^Vsylum Officer regarding whether they have a 
“credible tear” ot persecution as a result of their race, religion, ethnicity, political opinion or 
membership in a particular social group. Contrart* to popular opinion, only individuals found 
removable on grounds related to criminal conduct or suspected terrorist actinty, and arriving asylum 
seekers who were not found to have a credible fear, are subject to mandatory detention. After 
asylum seekers are found to have credible fear, TCF. may exercise its prosecutorial discretion to 
release die asvlum seekers on bond or parole pending immigration proceedings. 

In lanuan* 2010. DHS. Immigration and Customs Knforccmcnr (ICE) implemented a new policy to 
parole arrivnng asylum seekers. The authority' for parole is found in 8 CFR Sec. 21 2.5, which allows 
for arriving aliens who pose neither a flight risk nor a risk ot absconding to be paroled into the 
United States on a case-by-case basis if there is an urgent humanitarian reason or a significant public 
benefit Under this policy, asylum seekers whose fear of persecution is deemed credible bv USCIS 
Asylum Officers arc rewewed for eligibility^ for release from detention on parole. ICE agents are 
directed to parole asylum seekers with a credible fear of persecution if they can venfv their idendt)' 
and that they do not pose a security* or dight risk. This determination is based on an individualized 
assessment of the circumstances of each asylum seeker’s case. 

Denials of parole are not entitled to judicial review by an immigration judge or federal court Tlie 
only recourse is to seek rcconsidcrition by ICE of the parole request, f urthermore, arriving asylum 
seekers who are not found to have a credible fear remain in detention until they are removed from 
the United States. 

Harmful Impact of Current Laws, Policy and Practice 

Immigration detention negatively impacts asylum seekers in multiple wavs. Detention impedes full, 
fair adjudicadon of valid claims by creadng obstacles to obtaining legal counsel, hindenng the ability* 
to gather evidence in support of one’s claim, and often forcing participation in court proceedings 
over a tele-video connection rather than in person. The psychological harm of detention on a 
survivor of persecution or torture has been well-documented. Tn sonae situations, the hardship of 
detention mviy lead a bona fide asylum seeker to return to a country* where he or she fears 
persecution or torture.' 


^ “'1 ortiircd & Declined: .Survivor Stones for I IS. Irimiignition Defention”, Center for Victinis of Torture, The 
l.’nitunLin L'niversiilist Semce Committee, und the 'Torture Abolition und Sumvor Support Coalition, Inteinafional, 
Nov. 2(iT3; “TTom Persecution to Pnson: The Health Comcquaices of Detention for Asydum Seekers”, Phy'sicians for 
Human Rig)its and the BcUcvaic/NAT Program for Survivors of Torture, lunc 20110. 

- “lailockaig Liberty: A Way Porwiird frir U.S. Immigration Dctcjitioii Policy”. Lutheran Inunigratioii and Refugee 
Service. Oct. 2011 at 22. 
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The shortcomings and overly harsh response of the current system are illustrated by the tollowing 
storv of an afghati asylum seeker who fled persecution by the Taliban on account of his assistance to 
the U.S. Armv. 

To protect his family and save his owti life, Ahmad fled his home country of 
Afghanistan after being targeted by the Taliban as a “U.S. loyalist” for 
pro\dding translation assistance to the U.S. Army in 2002. X^’hen he came to 
the United States seeking protection and attempted to enter with a false passport, 
he was detained. He claimed asylum and was found to be eligible; he met the 
refugee definition, he was credible, and he established a well-founded fe:ir of 
persecution if he returned to Afghanistan. Xevertheless, an immigration judge 
denied his initial asylum application because he did not attempt to relocate within 
Afghanistan before escaping to the United States. Ahmad appealed his case. 
Because he was eonsidered an “arriving alien,” he was not eligible for a custody 
determination before a judge. As an asylum seeker who had established a 
credible fear of persecution, be was eligible for parole, but ICE determined 
he was a flight risk because he lacked community ties. Ahmad remained in 
detention for more than a year before he was granted asylum and released 
from detention. Ahmad was a perfect candidate for a community-based ATD 
program that could have provided him the support he needed while fighting his 
case without imposing severe restrictions on his libcrp* and wasting valuable 
taxpayer money. 

Need for Prosecutorial Discretion 

Federal immigration laws and policies should not use a blanket approach for reaching detention 
determinations. Such one-size-tits-all enforcement methods have led to more individuals being 
detained tlian is necessary to meet tlic goal of immigration detention — compliance witli immigration 
proceedings. Immigration officials instead shouldunlizc discretion based on indmdual 
circumstvuiccs when making detention determinations. 

The use of prosecutorial discretion is a longstanding and non-controversial principle of law 
enforcement that allows officers and agents to pnoritixe their actions and expenditures and that 
botli the Supreme Court and Congress have recognized as a legitimate exercise of executive 
authorityv 'I'o achieve principles of good gcwcmancc, the exercise of discretion must be consistently 
and transparently utilized. Parole lor arriving asylum seekers is one policy initiative that meets these 
standards. 


'■ Unlocking T,iberty at 42. 
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Recommendations 

LlRS’s expertise, experience, and compassion from decades of serving newcomers inform our 
advocacy for |ust. humane treatment of people w'ho seek protection in the United States and inspire 
our call to end the use of unnecessary' dcrcntion. We support the current ICK parole policy for 
arrmng asylum seekers for the following reasons: 

• Release of arriving asylum seekers on parole following an individualized assessment allows 
the government to comply with its responsibility under immigration laws, meet its 
humanitariim obligations, and reduce the financial burden to taxpayers. 

• Individualized assessments protect against arbitrary detention. Assuming that detention is 
necessary for all individuals fleeing persecution violates international laws and conventions. 
The TCr. parole policy assesses the need for detention in each arriving asyluna seeker’s case 
based on the unique factors facing each indmdual. Individual assessments protect against 
unjushtiable deprivations of liberty'. 

• The parole poliev upholds the United States’ obligations under the United Nations Refugee 
Convention to ensure that individuals are not detained for longer than necessary to achieve 
the legitimate government goal of verifying identin^ and mitigating flight risk or ckmgcr to the 
communityv 

• .'\ policy of paroling individuals found to have a credible fear of persecution reduces negative 
long-term consequences for mental and physical health caused by detention and improves 
the abilit\' of these individuvils to integrate into sociefv' upon release. 

LIRS urges the United Stares govmmmcnf to maintain robust protections for asylum seekers imd 
others feeing persecution and to avoid immigration detention unless it is determined to be necessary- 
based on individualized assessments of each individual. We further support increasing access to 
alternatives to detention for migrants and refugees that meet the government’s need with less 
deprivation of liberty. 

hor additional information, please see our fact slicet on asylum and asylum-scckcrs or contact 
Rrittney Nystrom, T.TRS Director for Advocacy at bnvstromyf ltrs.org or 202.C26.7943. 
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HIAS 


statement of Mark Hetfield, President & CEO 

Submitted to the Committee on the Judiciary of the U.S. House of Representatives Hearing on 

December 12, 2013 

"Asylum Abuse: Is it Overwhelming our Borders?" 

The opportunity for refugees to seek safe haven is a fundamental component of American 
humanitarian tradition, international legal principles, and U.S law, and it has saved many 
lives. The United States may not return people to places where they will face harm. In the 
aftermath of World War II, when the price for keeping doors closed to refugees was starkly 
clear, the international community adopted the 1951 United Nations Convention relating to the 
Status of Refugees, which to this day defines who is a refugee and what legal protection a 
refugee is entitled to receive and is the basis for U.S. refugee and asylum law. 

In 1996, Congress passed the Illegal Immigration Reform and Immigrant Responsibility Act 
(IIRAIRA), which authorized immigration inspectors at land, sea, and air ports to “expeditiously 
remove" arriving non-citizens who lacked proper documentation to enter the United States. 
Once in "expedited removal" proceedings at a port of entry, the only way for an arriving non- 
citizen to be allowed to consult an attorney ~ or to otherwise have his case reviewed before 
removal from the United States - is to convince the immigration inspector that he has a fear of 
return. The arriving non-citizen is detained in jail-like conditions until an asylum officer decides 
that his fear of return is "credible." 

This was a major change from prior law. Through 1996, anyone being "deported" or "excluded" 
from the United States had the right to see an immigration judge. 

In 2004, the Bush administration announced the expansion of expedited removal authority to 
the interior as well. Since the 2004 reform, if a Border Patrol agent apprehends a migrant 
within 100 miles of the border and believes that the migrant entered within the last 14 days, 
DHS may summarily deport him. 
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In 2005, I directed a congressionally authorized study on expedited removal and credible fear 
proceedings for the U.S. Commission on International Religious Freedom (USCIRF). We were 
given unprecedented access to ports of entry, where we observed hundreds of inspections. The 
USCIRF study documented that, more often than not, DHS inspectors failed to follow their 
agency's own procedures designed to prevent erroneous removals of non-citizens. Although 
the USCIRF study did not include the Border Patrol, the Department of Homeland Security gives 
us no reason to believe that its officers at the border are any less prone to abusing their 
authority than DHS officers at ports of entry. 

In FV2013, 27,546 asylum claims were filed in by non-citizens in expedited removal 
proceedings. These claims must be considered in context. The 2004 reform that gave rise to 
these credible fear claims actually shifted workload away from the courts, authorizing the 
Border Patrol to exercise deportation authority previously reserved for immigration judges. In 
2012, the Border Patrol summarily deported 240,363 undocumented migrants, all of whom 
would have previously gone to immigration court. It seems that, for every one credible fear 
case that has been added onto immigration judges' docket, nine deportation cases have been 
taken over by the Border Patrol. 

A non-citizen in expedited removal proceedings has no right to see a judge, consult a lawyer, or 
speak with any government official other than DHS law enforcement officers. Only if the 
migrant successfully expresses to the Border Patrol that he has a fear of return will he be 
allowed to consult an attorney and speak to an asylum officer. If the migrant is then able to 
establish to the satisfaction of the asylum officer that he has a "credible fear" of return, he will 
finally be able to see an immigration judge and apply for asylum. Otherwise, the migrant is 
deported. 

What does a migrant apprehended by the Border Patrol gain by successfully claiming a 
"credible fear" of being returned to his home country? Not the right to work, nor the right to be 
freed from detention. Only the right to be considered for release from detention, and the right 
to see an immigration judge. Fven then, the migrant often "sees" the immigration judge only on 
a TV screen, while sitting alone in front of a camera, in shackles. 

Undocumented migrants who recently entered the country should be subject to an expedited 
removal procedure. However, the procedure should be fair and transparent. Expedited removal 
as it exists today takes place in a black box, with unchecked deportation authority by gun- 
wielding border patrol agents and immigration inspectors. 
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recommendations of the USCIRF study to make expedited removal transparent and 
accountable. Expedited removal remains yet another dysfunctional component of our broken 
immigration system, I urge the Committee to focus on making the current system more fair 
and transparent. 
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As the House Judiciary Committee reviews the asylum process during a December 12, 2013 
hearing, the U S. Commission on International Religious Freedom (USCIRF) submits for the 
record a review of the Commission’s work on asylum and the credible fear and parole processes. 

USCIRF is an independent, bipartisan advisory body established by the 1998 International 
Religious Freedom Act (IRFA) to monitor religious freedom conditions around the world and 
make policy recommendations to the President, Secretary of State, and Congress. USCIRF is not 
part of the State Department or the Executive branch; it is led by nine private-citizen 
Commissioners who are appointed by the President and the leadership of both parties in the 
House and Senate Five Commissioners are appointed by the party that holds the White House 
and four by the other party. 

IRFA authorized USCIRF to investigate and report on the treatment of asylum seekers under the 
then-new process of Expedited Removal which had been enacted in the Illegal Immigration 
Reform and Immigrant Responsibility Act of 1996 (IIRIRA). Under Expedited Removal, aliens 
arriving in the United States without proper documents can be returned to their country of origin 
without delay, but also without the safeguard of a hearing before an immigration judge (U). 
Aware of the critical importance of protecting individuals fleeing from persecution and 
concerned by the obvious risk that refugees — w'ho often travel without proper documents — 
mistakenly might be returned to their persecutors, IIRIRA put in place special procedures for 
their protection. An alien claiming a fear of return is detained while a preliminary assessment 
(the “credible fear” determination) is made as to whether his or her case warrants consideration 
by an IJ. If credible fear is found, the asylum seeker is allowed to appear before an IJ, and may, 
at the government’s discretion, be paroled (released) while his or her case is pending before the 
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U. If credible fear is not found, the alien is put back in the regular Expedited Removal process 
and removed promptly. 

As authorized in IRFA, USCIRF conducted a major research study on these issues in 2003 and 
2004, and released its findings in 2005 in the Commission's Report on Asylum Seekers in 
Expedited Removal (the Study). The Study identified serious flaws placing asylum seekers at 
risk of being returned to countries where they may face persecution and being detained under 
inappropriate conditions. To address these concerns, USCIRF issued recommendations, none of 
which required congressional action, to the relevant agencies in the Departments of Homeland 
Security (DHS) and Justice (DOJ). The recommendations were geared to help protect US. 
borders and ensure fair and humane treatment for bona fide asylum seekers, the two goals of the 
law that established the Expedited Removal procedure. 

The flaws identified by the Study included: incomplete and unreliable records of initial 
interviews by immigration officers at ports and credible fear interviews by asylum officers, 
wildly varying case outcomes among different immigration judges and courts; wildly vaiying 
parole rates, perhaps in violation of DHS parole guidelines; and detention of asylum seekers in 
inappropriately punitive, jail-like conditions. The recommendations to remedy these flaws 
included: videotaping interviews and employing “testers” to ensure procedures are correctly 
followed; increased training and supervision of officials and review of decisions; permitting 
asylum officers to grant asylum at the credible fear interview stage in appropriate cases; 
codifying the existing parole guidelines into regulations and better documenting and monitoring 
parole adjudications, and modifying detention practices to better suit a non-criminal, asylum 
seeking population. 

With respect to parole, die USCIRF Study found that the existing criteria — that the alien 
establish credible fear, community ties, identity, and no security risk — were appropriate but were 
being inconsistently applied. The Study experts heard stories of asylum seekers being detained 
for years and found widely varying release rates from city to city. The Study recommended that 
asylum seekers with credible fear who do not pose flight or security risks should be released, not 
detained, and that such a policy should be codified into regulations. Many asylum seekers have 
suffered trauma and abuse prior to arrival in the United States and detaining them after a finding 
of credible fear risks re-traumatizing them, including the possibility of long-term psychological 
consequences. 

In 2007, contrary to USCIRF’s recommendation, DHS’ Immigration and Customs Enforcement 
agency (ICE) issued new parole guidelines that expanded the criteria that must be met to allow 
asylum seekers to be paroled, rather than codifying the existing criteria as the Commission 
recommended. 

In December 2009, ICE issued new parole guidelines for asylum seekers in Expedited Removal 
that were in line with the Study’s recommendations. Under the new directive, individuals found 
to have a credible fear of persecution are automatically considered for parole. Parole is not 
automatically granted, however. Under the new directive, parole may be granted only when 
asylum seekers establish credible fear, identity, community ties, and that they are not security 
risks. If the asylum seeker does not meet these long-established criteria, or if ICE determines 
there are “exceptional overriding factors,” then parole is not granted. Additionally, the granting 
of parole does not automatically mean release. Frequently, a bond is set before release occurs. If 
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the bond cannot be met, then the asylum seeker is not released. In March 2013, ICE informed 
USCIRF that in FY 2012 80 percent of asylum seekers found to have a credible fear were 
granted parole. Among the reasons an asylum seeker with credible fear would remain detained 
are failure to substantiate community ties or inability to pay for a bond. 

USCIRF continues to recommend that the 2009 parole process and criteria be codified into 
regulations. USCIRF also continues to conclude that parole provides vital protection for asylum 
seekers who have been found to have credible fear. USClRF’s ongoing monitoring, including 
visits in 2012 to detention centers, has found that, although ICE has made some positive changes 
since 2009 that allow it to house more asylum seekers in civil detention facilities, it continues to 
detain many asylum seekers in jail-like conditions that are inappropriate for non-criminals and 
present a real risk of re-traumatizing this vulnerable population. (For more infonnation, see 
USClRF’s April 2013 report, Assessing: the U.S. Government's Detention of Asylum Seelnirs: 
l-nrfher Afterttioir Needed to hiiHv lmnlem<diit Re forms A USCIRF staff will visit additional 
detention centers in December 2013. 

As Congress recognized when it created the Expedited Removal Process, the United States, in 
enacting and enforcing its immigration law, has a moral, humanitarian, and international legal 
obligation to provide protection for individuals fleeing religious and other forms of persecution. 
If the credible fear and parole processes are being abused, that should be ascertained and 
stopped, but the processes must be retained. These processes are vital to ensure that asylum 
seekers are not mistakenly returned to their persecutors or re-traumatized in detention. 
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USCIKF finds lhai while ICE has made progress toward implementing the refonns it announced 
in 2tK}Q, the U S government continues to detain asylum seekers under inappropriate conditions 
in jails and jai)*like facilities The number of years between the announcement of new policies 
and comprehensive implementation has hindered its eflbrts lliere is a need to codify into 
regulations the announced parole process and criteria, under which most asylum seekers found to 
have credible fear of persecution are paroled rather than detained More needs to be done to 
ensure that, when tlieir detention is neces&ary. asylum seekers are housed only in civil facilities 
In addition, USCiRP finds that further improvements are needed to expand detainees' access to 
legal information, representation, and in*person hearings 


In 2009. the immigration and Customs Enforcement Agency (ICE) within the Department of 
[homeland Security (DHS) announced a scries of immigration detention reforms designed to 
reduce the use of jails and jait-like facilities to house asylum seekers and the inconsistent 
application of parole policies to ensure that asylum seekers who pose no risk of flight or danger 
are not detained unnecessarily The U S Comnu&.sion on International Rdigicxis Freedom 
(USCIRF) welcomed the anniHJiicemeni as conststeni with I’SCtRE recommendations issued in 
its 2005 HvfMM-t tMt Asyium Sce/wrs m hxfHu/neJ Hcmmil (bercariet refened to as the Study)' 
that would hdp ensure that asylum seekers subject to Expedited Removal^ are not detained 
unnecessarily or under inappropriate conditions 

This report based on USCIRF’s detention facilily site visits and additional meetings and 
research, finds that ICF. has made progress toward implementing its announced reforms 
Howevet. USCIRF also finds that longstanding concerns remaining unaddressed USCIRF 
continues to recommend that the new parole process and criteria, under which must asylum 


' tn 21)03 and 2004. USCIRF condiiciod a inaior icsotreh siiidx. as aitlhon/ctl bv iIk litlctnational RcligKMU 
Freedom Ad oT l'>VX tIRFA). to evannne lihciltcr tmkini wcken siih>wl lo B,^pcdlled Rir*mo^Bl were being 
detained under inappropriate condmorR or bcin; icnmicd to coiniincs uhctc ihe\ niiitla Face pcrvnition USCIRF 
iclca%al Its findings in Ihc 21X15 l^^vArm WUrv m /‘'rpc’oDrer//<<wrmti/ (hcieatter rercired to as Itv $lud> ). 

The Siiuh round serious Raws in both tlic proccssuHt .-ind dcicruton of M)luni seekers in Expcdiicd Rcinoxal. To 
addrcM these concerns. USCIRF iseucd rcconitncndalions hoik of which required congressional action lo IIk 
lelcxam agencies in ihe Dcpanineni of ttoincland Secunts (DHSf and DcpaiuiKiM of lusticc (DOJlThc Slud> is 
a\ ailflbtc d Imo.^www utciif tiw^teDomsirid-bncfVSppccinl-jeuofls himl 

' The Expcdiicd Removal process, esuihlishcd b> immigration refonn Icgisbiion aullion/cs U S inmugranon 
ofTicals to smnmanh return people amting ui the Uiutcd Slates wiilioul proper dociiincniai'ioti lo Ihcircoiuui? of 
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Ihcs hove a "credible fear" of pcrsccuiioii If credible fear of pcrsccuiiuti is nol found, (he asv lum seeker u pui back 
UI (Ik £\pcdiicd Reiuovul process and removed proiiipUv At lotsi five .seporoic ageiKies plus a rote In Uk 
Expedited RanovnI process Wlilimibc Dcptmmcmof l-loiiKlindSceuniv iDHS). Cuaoras and Bolder Proiccuon 
(CBP) firg encounters aliens and tdcniiflcs liiose suti|ce( lo Lspcdiicd Removal, and from tliol grotrp. lliosc seeking 
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aiid Its Ciiirenship and Immiitntijon Serv iccs (USCiS) makes the credible fear dctcnnmation for tliosc o^hini 
seekers found to hove a ciedibk fear. OOJ's Executive Office for inunigranon Review (EOtR) then revtcsvs ihc 
osv Inin clauus; inunigranon judges (lis) hear iIk cases, and (Ik Board of immigration Appeals (BtA) rev iews aa> 
appeaU With .io treun ageiues and wanigraitoii officers unoHed inso mam iocauoiK. coordiitatjob has been mid 
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seekers found to have credible fear of pcrsecuMon are paroled rather than detained, be codified 
into regulations While liSClRf welcomes ICE’S establishment of civil detention facilities to 
house a^lum seekers and other low level immigrant detainees, the Commission remains 
concerned that some asylum seekers are still not being held in civil facilities USCIRF urges that 
all asylum seekers who must be detained - whether before or aHcr a credible fear determination 
- be held in civil facilities In addition. USCIRF finds that further improvements are needed to 
expand detainees' access to legal information, representation, and in-person hearings 

REFORAtS OF DETENTION CONDITIONS FOR AS\ LtM SEEKERS 

The 2005 USCIRF Study found that the overwhelming majority of asylum seekers detained 
before Iheir credible fear interview, and even after being found to have a credible fear, were 
detained under inappropriate conditions, in penal or jalMike facilities. Penal detention 
conditions risk re-traumatizing asylum seekers, and may lead some to prematurely terminate 
their asylum applications and return to their countries of origin, despite having credible fear In 
some facilities, asylum seekers were living alongside U.S. citizeru serving criminal sentences or 
criminal aliens, despite ICE detention standards forbidding the co-mingling of non-criminal 
detainees with criminals In addition, the Study found asylum seekers were required to wear 
prison uniforms and were handcuffed and shackled like criminals A 2009 internal OHS repon 
into its own immigration detention system also expressed concern about the detenbon of asylum 
seekers under penal conditions and recommended that such detainees be held under civil 
conditions 

To ensure that asylum seekers subject to mandatory delenlion pet Expedited Removal are hdd 
under apprc^riaie conditions. USCIRF recommended that ICE not detain ncm-criminal asylum 
seekers under penal condiuons It was not until October 2t)09 that ICE took steps to implement 
USCIRF recommendations regarding (he detention of asylum seekers, announcing plans to 
develop a new tmmigrabon detention system, with facilities based on civil, not penal, models, in 
locations with access to legal services, emergency rooms, and transpodalion SpedEcally, ICE 
anmunced that, within three to five years, it planned to 

• design facilibes located and operated solely for immigration detention purposes. 

• revise its immigration delenlion standards to icilect the conditions appropriate for variou.s 
immigration detainee populations. 

• review its coniiacts with detenbon facilities to ensure that they comply with the new 
standards, and 


devise a risk assessment and custody classiUcation tool to place detainees in appropriate 
factlibes 
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I'SCiKFSnT. ViSiTS 

Between July and December 2012, USCIRF statT vi^ied 10 detention facilities aroimd the 
country, touring the facilities and meeting with facility oflicials and detainees ' These detention 
centers included facilities following a penal detention model, facilities being reformed, and 
taciiities following a civil detention model. They also included a mix of the various types of 
facilities ICE uses to house immigration detainees - facilities run by ICE directly, facilities run 
by local governments that tnther hold ICE detainees exclusively or hold a mix of ICE detainees 
and other detainees, and facilides run by private corporations. The facilities scicaed house a 
larger proportion of asylum seekers (20 percent ofthcii population) than all faaliiies nationwide 
(12 percent of the overall population) However, as noted above, asylum seekers remain in jails 
and jail'like detention centers ICE holds detainees at approximalcty 250 facilities nationwide, 
and only around 4.000 of ICH’s 33.400 detention beds are in facilities appropriate to house 
asylum seekers 

The facilities visited were 

i'alifttrnia 

El Centro Service Processing Center, El Centro 
Oia> Detention Facility, Son Diego 
Mira Lome D^ention Ccniei/ Lancaster 
Janies A Musick Facility. Irvine 

f'hrkJa 

Kromc Service Processing C enter. Miami 
Broward Transitional Center. Pompano Beach 

Ncm' Jersey 

Delaney Hall Oeteniion Focilily . Newark 
/Vwwsi'/wwwir 

Berks Family Shdier, Leespon 
fexm 

Karnes County Cinl Detention Center 
T Don Hutto Residential Center 


USCIRF smccrcl) ihnnksitK ICE ofTiaals in Wtrvimigloii DC < 11111 1ht‘>iinoi»oiic4.MHtiN{HiilKdeli;tMU]itLeiaet 
olficGils. uhn Tacilitaicd ibese xistis stiovtcd ns ihc fricilincs :iiaucrcd our qucaions. iind prosldcd inlbmuiion 
USC'iRP also IS giDicru) 10 the 63 dciainocs ai socn focililics ssho vohuMcc^'d 10 speak with USCIRF .'kwui iHcn 
espencnccs in ddeiuion and m the legal process. 

‘ tnCX;iubcr2(U2. aOcr IhL* USCIRF sisIT visit il was amiomK.'cd dial as of November 211)2. Mira Luma would no 
kn^r knistr ICE detanieei 

' Kioitic DroivaitJ. Oiny Mesa. Mitn Lotiia. and Dciis wcic Mnoiig ihc )V taeUMKii dal (he rcscirclicn survey ed 
iind/or visaed for ihc onjmm) Siud> 





112 


April 201J 


Special 

[ tJ S CofT»mi»s»o«i 0 

m Irlofnational Rollgous 

Report I 


CO>PITIO>iS AT DETENTION FACILITIES 

(JSCiRF notes ICE's positive moves to house more asylum seekers under non-peitaJ conditions. 
In particular, USCfRF welcomes the establishment of four civil detention facilities that house 
asylum seekers and other low level immigrant detainees ICE opened two civil detention 
facilities, Delaney Hall Detention Facility In New Jersey and Karnes County Civil Detention 
Center in Texas (the latter of which was specifically designed and newly built for this purpose!, 
moved some asylum seekers to more appropriate centers such as Broward Transitional Center in 
Florida, and instituted reforms in some existing facilities, including T Don Hutto Residential 
Center in Texas.'' According to ICE. asylum .seekers represent the maiontv of individuals housed 
at Berks Family Shelter (55 percent). T Don Hutto 
Residential Center (79 percent), and Karnes Count)’ Ci\il 
Detention FacitiU’’ (71 percent) 

Unfortunately, however, not nil facilities housing asylum 
seekers are civil detention facilities Only around 4,0()0 of 
ICE’S 3J,400 detention beds are in civil Bicilitios USCfRF 
visited a number of centers where asylum seekers and other 
low level detainees were housed with medium and high level 
detainees tn the same facility and where all detainees, 
including asylum seekers, continue to be detained under 
inappropriatdy penal conditions ICE initially planned to 
open additional civil detention facilities, and USCIRF urges 
the agency to move forward with these plans 

CIVIL DETENTION FACILITIES 

USCIRF visited detention facilitiea dedicated to low level 
detainees, including asylum seekers, such as Broward 
Transitional Center in Florida. Karnes County Civil Detention 
Center and T Don Hutto Residential in Texas. Berks Family 
Shelter in Pennsylvania, and Oelanev Hall Detention Facility 
in .New Jersey D^pite difTereiices between these facilities, 
all were noticeably less penal than those visited with mixed 
risk populations 

Freedom of .Movement; The greatest diflerence between 
facilities dedicated to civil detention centers housing low level 
detainees and those housing mixed populations is the greater 
freedom of movement enjoyed by detainees at civil detention 
centers At these facilities, detainees can move, unescorted 
and relatively freely, between many areas within the facility 
This freedom of movement allows detainees to access indoor 
and outdoor recreation areas, libraries, medical units, eating 


Best Practices for Civil 
Detention Facilities 

• Replicate the physical 
structures of Karnes 
Count)' Civil Detention 
Facility and Broward 
Transitional Center 

• Allow detainees to wear 
their own street clothes 

• Allow for 24 hour 
movement to specified 
common areas 

• Allow Imemcl access to 
approved sites, or use 
the kmerican Libnu>' 
Association filleiing 
guidelines 

• Utilize electronic census 
or headcounts 

• Hold regular town hall 
meetings with detainees 

• Expand recreation and 
programming activities 


“ Bcfoic llic 200V rcToniix Hutio was itsod to dcium boilt rnuiilicv jtnd lo\v•lc^ci female dcLuncct 11 now liouics 
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areas, and other areas without having to walk through security fencing or centrally locked doors 
or ask a guard's permission These facilities still impose some restrictions, for example some 
areas remain off limits to residents without an escort and residents are require to be at specified 
IiKations at certain limes for census or head counts Only two facilities IJSCIRF visited. Karnes 
and Berks, allow less restricted movement 24 hours a day. the other facilities allow freedom of 
movement during "lights on" hours 

Activities: The civil detention facilities also allow increased oppoituniiies for recreation time 
and provide more extensive activiiies programs for detainees At all of the civil detention 
facilities USCIRF visited, detainees can access indoor and outdoor recreation areas diinng 
periods allowed for freedom of movement These areas include outdoor soccer fields or 
solleybail or basketball courts and areas for indoor activities such as television, law and leisure 
libraries, religious services and studies, and exercise, language. GED. an, life skills, or music 
classes Two facilities allow iniemei access 

Privacy: These facilities also olTer detainees greater privacy With the exception of T Don 
Hutto Residential Center, bedrooms and common areas arc in separate areas of (he facilities 
Each bedroom sleeps two to eight people instead of the large dorm-style bedrooms of 5i>‘l(X) 
persons of the non-civil facilities Additionally, private showers and toilets are either behind 
closed doors in the bedrooms or blocked by fulMcngih privacy curiains in the common areas. 
The only exception to private bathrooms is Delaney Hal) Detcniion Facility, where toilets and 
showen are in a dormitory-style shared bathroom, showers are open, and the toilets only have 
half-length doors Nkliile the bathrooms at Delaney Hall are an improvement over those at non- 
civil detention facilities, tiiey do not afford the same privacy detainees enjoy* at other civil 
detention centers 

Prrsunal Precdiims: The civil detention facilities also alTotd greater personal freedoms to 
detainees than at other facilities While only the Hutto and Berks facilities allow residents to 
wear street clothes, uniforms at the other civil facitilics also are less penal with l-shlris and sweat 
suits being provided, as opposed to color-coded pi ison-like jumpsuits At the time of HSCIRF’s 
initial Study. Broward allowed detainees to wear street clothes, but this is no longer ihe facility's 
policy The low level faciliUes also allow fbr contact visits between detainees and (heir lawyers 
or detainees and their families Some facilities, such as Karnes, have a children’s play area for 
family visits 

Jail-like Configuration: Although noticeably ies.s restrictive and providing detainees with 
greater freedoms, the civil dctailton facilities still maintain some penal aspeci.s. such as 
perimeter fences, razor wire, barbed wire, or concertina coils, and locked entry doors as well as 
on extensive use of video and sound monitoring throughout the facilities Guards still are posted 
throughout these tacilities, aiiliough they wear kliakis and polo shirts rathei than correaional 
officer uniforms. Headcounts or census counts also occur at every facility, some as many as 
eight times daily Living quarters also are searched, either when is.xues arise or are routinely 
scheduled Finally, despite attempts to brighten up their spaces with wall murals, the enclosed 
physical structures of Hutto and Delaney Hall, with little natural light, provide a penal, not civil, 
feeling Broward and Karnes, with housing and common rooms facing an opat courtyard and a 
lot of natural light, feel less penal 
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MIXED LEVEL POPl'LATION FACILITIES 

Despite ICE'^ ctTorts to move all asylum seekers to more appropnate civil detention facilities. 
USCIRF found that ICE continues to house mixed level populations, including asylum seekers, 
in its detention facilities As previously noted, the maioritv of asylum seekers remain detained in 
jails and jail-like facilities These facilities are much more restrictive and penal for all detainees 

Freedom of Movement: At non>civil detention facilities with mixed lev'el detainees, asvium 
seekers and other low level detainees are granted little or no freedom of movement Armed 
guards escort all detainees to different &rca.s of the facilitv, whether recreation areas, medical 
units, or cafeterias Additionally, detainees are given set and limited times for recreaiiun, meals, 
or law library visits In many of these facilities, outdoor recreation time for all detainees is 
limned to only one hour per day, regardless of risk level, and outdoor space is limned to • 
concrete slab outside the dorm area Little or no programming or activities are offered The 
facilities also have placed numerous security barriers between ditTerent areas, including centrally 
locked doors and barbed wire fencing At one facility, Otay Detention Facility, meals are hdd in 
the dorm rooms At another facility. El Centro, all detainees are subject to pat downs after 
meals 

Privary and Personal Freedom: Less freedom of movement at these facilities corresponds with 
less privacy and persona! freedom Detainees arc assigned to open dorm-style bedrooms housing 
50 to 100 persons Within these dorm rooms, showers and toilets are open Other than the one 
hour recreation lime outside the dorm and the specific time slots allotted for meals, visitation, 
library vi^ts, and religious services, recreation opportumiies are limited to game tables and TV.s 
within the dorms Furthermore, all detainees are rei|uired to wear prison-like jumpsuits with 
colors corresponding to their risk level often blue for low, orange for medium, and red for high 
Mowevei; some facilities did make erfons to distinguish difTerent risk level populations, with 
low level detainees granted more ftcedom For instance, at James Mustek and Mira Loma in 
California, low level detainees arc allowed to move within the factlily without an escort and 
given a longer recreation time, although armed guards still monitor their activities 

Prison-like ('ondilioas; AH of the non-civil. mixed level population facilities USCIRF visited 
are extremely secure Penraeters arc secured wiili fencing, roaor wire, barbed wire, or concenina 
coils and multiple locked doooi Armed guards and secured doors block access to difTefem 
facility area.s, such as living rooms or cafeterias, and video and sound monitoring is used 
extensively throughout the facilities Sleeping quarters constantly are surveilied by sound and 
siglil either by guards beirtg pivsted in the dorms or electronic moniiiNitig used Headcounts or 
census counts occur at every facility, some as many as eight times per day Searches of living 
quarters are a common practice and pat downs also are frequent 

DETENTION Gl'IDEI.LNES 

RISK C LASSIFICATION ASSESSMENT 


11)c Risk Classification Assessment tool (RCA) provides criteria and a scoring system to guide 
ICE offtciais in deciding whether an alien should be detained or released The RC A also is used 
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when determining the appropriate le^-el of coinmunily supervision if released or custody 
classificalion if detained The classificalion system places all immigrants detained in ICB's 
system, including asylum seekers, into one of three levels, t'rom low to high, corresponding to 
security risks in their backgriMinds Low level detainees have no criminal backgrounds or have 
been charged with only minor oHcnses. whereas high level detainees have serious criminal 
charges 

The RCA has allowed ICE to identify a^lum seekers and other immigrant detainees who are 
low risk and house them under less restrictive, less penal conditions While the RCA was rolled 
out in six phases across the country between July 2012 and January 2013. DIIS docs not track 
spcciHcally where asylum seekers are detained Asylum seekers generally arc low level, 
according to ICE oHicials 

DETENTION STANDARDS 

In 201 1. ICE announced its new Perfontiance Baaed National Detention Standards (PBNOSk a 
guidebook of rules and regulations for (ho detention of all immigrant populations in its conuol 
The new standards, which slowly are being implemented, are an improvement ov'er the 2(XJS 
Performance Based National Detention Standards They expand access to medical, menial 
health, legal, and religious services, institute an extensive complaint process, and increase 
visitation and recreation opportunities 

Nevertheless, the new .standards have not yet been fblly impiememed and continue to he based 
on a penal, not civil, model ICE should develop civil detention standards to regulate asylum 
seekers and other low level immigrant detainees and civil detention facilities, rather than 
continuing to use penal-based detention standards for these populations and centers 

SPECIAL TRAINING FOR STAFF 

USCIRf repeatedly has expressed concern about detention facility staffs' lack of awareness of 
and training on the special needs and concerns of asylum seekers and/or victims of torture This 
concern was reinforced during the l.'SCIRF site investigations, as slalT at only two facilities 
toured by L'SCIRF indicated that they had received specific training Furthermore, they said that 
the training they did receive addressed only cultural sen»tivity issues, not how to interact with 
asylum seekers and/or v iciims of torture 

To address this concern. USCIRF recommends that ICE train detention center personnel to work 
with non-criminal, psychologically-vulnerable asylum seekers In 2007, ICE and the DHS 
Office of Civil Rights and Civil Liberties jointly released a training module on cultural 
awareness and asylum issues for detention oHicers USCIRF welcomed Uiis mixiule. its 
availability to all USCIS staff, and its being integrated into some CBP training programs This 
training, however, is not mandatory tor intergovernmental service agreement (IGSA) staff, who 
work at facilities where more than 50 percent of asylum .seekers are held USCIRF also 
welcomes the more specialized training ICE provides to on-siic Detention Monitors, including 
curricula cm Seekers tn l>eie»ttoif and on inicracttnu with culturally- and rcligiouslv- 
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diverse populations and victimized populations This training should be expanded to include all 
ICE and contraa ofTicers who interact with detainees 

I.F.GAI. PROCESS ISSl KS 

LOCATION AND ACCESS TO REPRESENTATION 

The rural locations of many of the facilities where asylum seekers are detained continue to make 
It very difincult, as a practical matter, for individuals to obtain legal advice Of the civil 
detention facilities CSCIRF visited, most are in remote areas, with the Broward Transitional 
Center and Delaney Mall Detention Facility close to Miami and 
Ncwark/Ncw York being cxcqttions Karnes County Civil 
Detention Center, the new, purpose-built civil facility, is an hour's 
drive from San Aniemio Several of the mixed'level facilities are 
particularly far. El Centro Service Processing Center, for example. 
IS a two hours' drive from San Diego According to the NGO 
Human Rigltis First, 40 percent oflCE's current bed space is mote 
than bO miles away from on urban center Ii is critical that DHS 
and DOJ work together to ensure detained aliens in Expedited 
Removal, including (hose who have not hud a credible fear 
determination, have access to legal service providers ^ 

Very few of (he detained asylum seekers widi whom I'SCIRF met 
when visiting racilitie.s were represented by counsel, and many 
complained that they did not understand the complex immigration 
law and process Lack of counsel not only disadvantages die 
detainees but also burdens the system, since unrepresented cases 
are more difficult and time consuming for adjudicators to decide 

REMOTE HEARINGS 

Remote locations and a shortage of immigration judges mean that more hearings, including 
merits hearings, are now being conducted by video lelecontcrence (VTC). not in person This 
raises fair-hearing and effective-representalion concerns With the judge and lawyers in one 
place and the asylum seeker in another, both the assessment of credibility and lawyer-client 
consultations are made more difTicull Karnes was built with an in-house courtroom, but it is not 
being used due to the di.stance from major cities. Conversely, a \'TC is used for hearings at 
Delaney Hall, despite its urban location in New Jersey 

Similarly, overburdened asylum ofTicers and long distances to detention facilities delay credible 
feat interviews and lead to mora such inteivicws being done by phone or VTC Credible feai 
interviews are required to occur within 10 days to two weeks, but as of June 2012, according to 


Best Praciites to 
Educate A.sylum 

Seekers on (heir Legal 
Rights 

• Mandatory, in 
person Know Your 
Rights Preseniations 

• Mandatory, in 
jierson meetings 
with Legal 
Orientation Program 
representatives 


As\ turn xcckcrs repreurtued b> /wv fiamt uionKn s arc graiHcd 3s>'iuiti af lughcr rates Ihau itatcprcscnicd as> iuni 
iceken fimhcrniDrc. incrcasu^ the a\abb(iit\ of pitJ Icjsil sen tees (m the ctediblc (car process not onl\ 
proMdes detained asylum with (opal advice, bui also inipnn'cs cfTictcnqi and rednccs dctciflion costs bv 

incicaung the raiuibcr of an luiu seekers ivltodiosG not lo pursue iltdr claUiis alter eoisuliaiio}i luihkiooitscl 


I 
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fCE. It was taking three months at Kames By i.'SCIRF's August visit to Karnes, however, this 
timeframe had been reduced to three weeks 

RIGHTS INFORMATION 

To help increase detainees* access to legal information and (presentation. DOJ's EOIK 
administers a Legal Orientation Program tLOP) earned out in partnership with non- 
governmental organizations (NGOsI At the time of the 2005 Smdy. the LOP operated in only 
seven detenUun facilities, and one of the Study’s recommendations was to expand it Currently 
the LOP program, which involves both inateriaU and meetings with NGO rpresentatives, is now 
in 25 facilities and its material.s are uvailabte in all facilities Neverthde.ss, the full program still 
reaches only a small percentage of ICE’s lotnl facilities and detainees 

Detainee awareness of the availability of legal information varied All of the facilities visited 
show a "Know Your Rights" video on screens around the facility, particularly in the intake area 
Even so, some asylum seekers with whom I'SCIRF met did not recall seeing the video, and some 
told USCIRF that tliey were unaware of Uie LOP materials or NGO sessions. Regular town-hall 
meetings with facility officials, as occur at Broward Transitional Center and T Don Hutto 
Residential Center, would provide a way to highlight this and other important issues ICE told 
I'SCIRF* that in addition to the expanded self-help legal materials currently at facililies. the 
agency is looking to Increase access to Lexis/Nexis and other legal services, and that it would 
welcome expanded availability ot* LOP and other legal rights presentations ICE also told 
USCIRF that they are working with the American Bar Association on a written guide to the 
"Know Your Rights” video that would hdp reinforce its information 

PAROLE GI JDELINES 

The Expedited Removal process allows for an asylum seeker found having a credible fear of 
persecution to be released from detention while his or her case is pending befirrc an immigration 
Judge (U) USCIRF has recommended that asylum seekers with credible fear who do not pose 
flight or security risks should be released, not detained and that such a policy be codified into 
regulations Asylum seekers may have suffered trauma and abuse prior to arrival in the I'nited 
States and detaining them after credible fear interviews may be re-traumatiziag, with long-term 
psychoiogical consequences 

In December 2009, ICE issued new parole guidelines for asylum seekers in Expedited Remiwal 
in line with the Study’s recommendations * Under the new directive, individuals found to have » 
credible fear of persecution are automatically considered for parole, and parole may be granted 
once asylum seekers establish credible fear, identity, community ties, and that they are not 
security risks, unless tliere are "exceptional overriding factors*’ The directive also establi.<;hed 
procedures for informing all asylum seekers of their right to parole, documenting parole 
decisions, and reviewing and reporting on adjudications ICE reports that, under the ntnv 
guidelines, in 6scal year 2012 80 percent of asylum seekers found to have a credible fear were 


* In November 2 no?. ICE tvsned a pNrok dircciivc c-xpandtii^ (be qualilKanons la pNiotc to include credible tear 

commuain iioi. of securin n4>. und uii undornicd "public benefu ** coiirarv to L’SCIRF'^ recommendAUon 
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grantinl parote Among the reasons an asylum seeker with credible tear would remain detained 
are failure to substaniiaie community ties or to pay for a bond 

R^:COMMF^^ATIO^S 


L'SCIIIF finds that ICO has made progress toward implementing its announced refonns 
However, the number of years between the announcement of new policies and uniform 
implementation has hindered its eiVorts There is a need to codify into regulations the announced 
parole process and criteria, under which most asylum sedeers found to have credible fear of 
persecution are paroled rather than detained More needs to be done to ensure that asylum 
seekers, when detained, are housed in civil facilities In addition, L'SCIRF finds that further 
improvements arc needed to c.xpand detainees* access to legal information, representation and 
in-person heatings 

Specifically. IfSClRF recommends 

• IC‘F should codify the 2009 parole directive into regulations, and should continue to 
document and monitor parole decisions to ensure the directive's criteria are being 
properly applied, 

• USCIS should permit asylum officers to gram asylum at the credible fear stage for 
asylum seekers in Expedited Removal, as they can in other asylum cases; 

• ICE should detain all asylum seekers who must be detained, whcthei before or aHer a 
credible fear detemiinalion, in civil facilities only; 

• ICE should develop civil detention standards for civil facilities, 

• ICE should ensure that stall at any facility wltva* asylum seekers are dcloined ore trained 
on dealing witli asylum seekers and victims of torture. 

• DHS and OOJ should continue to work la increase detainees’ access to legal mfomiauon 
and representation and to m-person hearings, including through the following measures 

o DOJ should expand the full Legal Oriematton Program (LOP) to all ICE detemion 
facilities. 

9 ICE should require every detainee to attend a .screening of the Know Your Rights 
video and an in-person LOP session, and 

« USCIS and DOJ should ensure dial credible fear interviews and asylum heanngs 
are conducted in person, and 


Congress should provide additional funding to increase the number of USCIS asylum 
officers and DOJ immigration judges, and expand the Legal Orientation Program 
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Statement for the Record 
House Committee on the Judiciary 
Asylum Abuse: Is it Overwhelming our Borders? 

December 13, 2013 

The National Immigration Forum (the Forum) works to uphold the tradition of tlie 
United States of America as a nation of immigrants. The Forum advocates for the value 
of immigrants and immigration to the nation, building support for public policies that 
reunite families, recognize the imp<jrtance of immigration to our economy and our 
communities, protect refugees, encourage newcomers to become new Americans and 
promote equal protection under the law. 

The National Immigration Forum thanks the House .Judiciary Commitleefthe 
Committee) and the Subcommittee on Immigration and Border Security (the 
Subcommittee) Committee for addressing immigration reform and we urge it to work 
towards advancing reform legi.slation in the coming months, including legislation that 
protides an earned path to citizenship. 

Introduction 

Over this past year, the Committee and the Mouse Homeland Security Committee have 
worked on .several immigration measures that together reform many parts of our broken 
immigration system, but as )'et have failed to address the issues of legalization and 
earned citizenship As the Committee enters 2014 it should keep in mind one of the key 
lessons learned from 1986, besides the need for additional future legal avenues in our 
immigration system, which is that all parts of our TOmple.\ immigration system are 
interrelated and must be dealt with in a cohesive manner in order to avoid the results of 
unintended consequences. 

While there have been attempts at immigration reform in tlie last several years, we 
believe the current conversation around immigration reform is different In the past two 
years, an alliance of consers'ative faith, law enforcement and business leadership has 
come together to forge a new consensus on immigrants and America. These 
relationships formed through outreach in the evangelical community, the development 
of state compacts, and regional summits across the counliy. The rise of the conservative 
voice for immigration reform makes this debate fundamentally different from those of 
the past. 
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One year ago, in early December 2012, over 250 faith, law enforcement and business 
leaders from across the country came to Washington, D.C. for a National Strategj' 
Session and Advocacy Day. They told policvmakers and the press about the new 
consensus on immigration in America. In February 2013, to support these efforts, the 
National Immigration Forum launched the Bibles, Budges and Basiness for Immigration 
Reform Network to achieve the goal of broad immigration reform. In October of this 
year, to help achieve that goal, this network co-hoste<l “Americans For Reform," a two 
day ex'ent bringing over 6ou coiiserx'ative leaders in the business, faith and law 
enforcement communities from across the country to Washington, who met with where 
they held 185 meetings on Capitol Hill with mainly Republican offices. 


We believe that this coalition of conservative voices, committed to reforming all parts of 
our immigration system, including secuting the borders, providing legal avenues for 
future immigration and linding a firm, but fair means to allow the undocumented to get 
right with the law by paying fines, taxes and earning legal status tliat can lead to 
citizenship, can help the Committee, and the House of Representatives, chart a path 
forward toward broad reform of our immigration system. 


We are a nation committed to freedom and respect for human difpiifry 

Following World War II, the United States made a commitment to protect persecuted 
refugees and displaced persons fleeing oppression and tvar. Restrictive WWII era 
policies resulted in thousands of victims fleeing from persecution and anti-Semitism in 
Europe being turned away from our shores. At the end of the war, it became evident that 
there needed to be an organized and specific refugee rescue policy. The Displaced 
Persons Act of 1948, which allowed an additional 400,000 European refugees to resettle 
in the United States, marked a turning point in U.S. immigration policy and established 
n precedent for later refugtie events. 

The United States played a leading role in guiding the international community on 
refugee policy, drafting the 1951 Convention Relating to the Status of Rehigees (CRSR). 
file CRSR defined who qualified as a refugee, set out the rights of individuals granted 
asylum, and the responsibilities of nations that grant asylum. According to the United 
Nations High Commissioner for Refugees, of the 441,300 asylum applications registered 
in 44 countries, the United States was the largest .single recipient with 83,400 
applications in 2012,' 


‘UNttCR “Asylum Levels and Trends in Industrialized Countries 2012' 
litlp.//ws\w.iinlu r.nn:,s uubftie<i.litinl 
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The vast majority of asylum cases come from foreign nationals with documentation of 
fleeing despotic regimes, religious persecution, and other harms that threatened their 
lives or well-being. For many of these people, a ticket home is a death sentence. 

Offering a.sylum to persecuted individuals reflects the ideals nf a nation committed to 
freedom and re.spect for human dignity. The Forum believes that the Stibcommiltee 
should continue the exemplary tradition of protecting persecuted Individuals and 
further work to protect those fleeing persecution by reforming the immigration system. 


The current asylum system in U.S. immigration law is intended to promote a well- 
functioning process to ensuring that only individuals truly fleeing persecution are 
granted protective status while those who would abuse the system are weeded out. All 
foreign nationals seeking asylum in the U.S., whether at the border or after entering the 
U.S., undergo a through process before they are granted asylum. 

Foreign nationals may apply for asylum with the Department of Homeland Security's 
(DHS) United States Citizenship and Immigration Services (USCIS) after arrival into the 
country or they may seek asylum before a Department of Justice (DOJ) Executive Office 
for Immigration Review (EOIR) immigration judge during remov'al proceedings. To 
establish eligibility for asylum, the burden of proof is on the foreign national to show 
that she faces a significant possibility of persecution based on race, religion, political 
affiliation or membership in a particular social group if that person is returned to her 
country of origin. In adjudicating such cases, immigration officials consider nut only the 
credibility of the testimony provided but also perform a thorough security and 
background investigation of the asylum seeker. Through this process, immigration 
officials the attempt to verify the individual's identity and confirm any information they 
have prtivided supporting their claim, as well as validate any documentation provided by 
the asylum .seeker in .support of their application. 

This process is even more stringent for asylum seekers who arrive at the border without 
valid records or with false documents. This is a common occurrence since many true 
a.sylum-seekers flee their countries with very little possessions, or without the 
permission of their government. Those individuals are detained until an asylum officer 
has determined that they have a credible fear of persecution or torture and their identity 
can be confirmed, to the extent possible. For many asylum seekers, the period of 
detention may last until their asylum claims have been adjudicated. 

We recognize tliat no system is perfect and there have been individual cases where 
unde.scrving applicants have been able to improperly remain in the United States longer 


126 


4 _ 

NATIONAL 


IMMIGRATION 


FORUM 


than they desen’e. These eases are abnormal and represent only a miniscule fraction of 
those seeking asylum. We should not “govern by anecdote” in an attempt to make the 
.system proof against even these rare and unlikely abuses. Doing so may risk sending 
valid asylum seekers back to the hands of their persecutors, a truly terrible result. 
Instead, we should find ways to improve the system to make it better at discerning those 
who have legitimate asylum claims. P.ven still, it is important to recognize that the 
overwhelming majority of invalid asylum claims are made by people attempting to come 
to the U.S. for economic or family reasons — not to commit crimes or to threaten our 
national security .=> This further underscores the need to reform our immigration system 
to proxnde legal avenues that permit families to unite and allow employers to hire 
immigrant workers when appropriate. Doing so would reduce the incentive for those to 
abuse the asylum system to achieve these ends. 

Credible fear apnlicationB are not overloading our borders 

Credible fear retiew cases compose a small fraction of all asylum cases filed and are not 
overwhelming border officials. The vast majority of a.sylum claims do not go through the 
credible fear process. Indeed, foreign nationals only undergo a credible fear hearing if 
the>’ express fear of persecution upon arriting at a U.S. port of entiy or during e.xpedited 
removal proceedings. An initial interview is conducted by a trained as>jum officer to 
determine if the fear expressed by the individual is “credible” as a threshold for 
determining whether further review is necessaiy. If an asylum officer finds credible fear 
the foreign national is then referred to an EOIR immigration judge for a hearing in the 
course of removal proceedings. It is important to remember that the individual 
remains subject to removal if asylum Is not eventually granted. A positive credible fear 
finding provides no status or benefit to the individual in and of itself. In 20i2, there 
were a total of 44.170s cases of a.sylum filed in the United States.s Yet, USCIS conducted 
only 2,749 credible fear interviews at a port of entiys while immigration courts 
Lxmducted a mere 7.‘50 credible fear pnK'eedings in the same year.*’ 

Further, a.sylum applications represent a small fraction of the overall admitted foreign 
nationals in the United States. Over the past decade, asylee adjustments have ranged 
from 1-9% of the total number of foreign nationals admitted into the U.S. In 2012, fewer 
than ,30,000 people nationwide received asylum. In the same year, DHS granted 17,506 

• CRS Report Rl. 32631, US. immigratinn Policy an Asylum Seekers, By Ruth Ellen Wii.scin 

* .Asylum receipts for both affirmiiHvc (filing with DHS) niid defensive (requestiag asylum before an 
immigrafioti judge). 

* Asylum applicstioas at :my proceeding stage. - Executive Office for Immigratiou Review, Office of 
Planning, Analysis, .vnd Technology. February 3013 

'■ Department erf Homeland Seeurity report: Credible Fear Workload Report Summary 
httn://www.i Lscih.eo v/si tes/ default/ fi les/ L'SCIS/O ti treach.^ Nolesy''3ofron iSnatiP ievioiis'V,m) Emia3emen l 
i/zou/IisunbviioaQi'Jia/CrcdihiciRGUiQnable^orldoaiiriniaasIf 

• Executive Otfiee for Immigration Review. Office of Plunning. Anabsis. and Technology. February 2013 
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asylum applications while immigration judges granted 11,978 representing a grant rate 
of only 5(>%J 

Asylum applications at a port of entiy leading to credible fear cases represent fewer than 
8% of the total number of asylum cases yet arguably compose the most vulnerable group 
of asylum seekers. Seeking asylum immediately upon entry, rather than after a period of 
time already in the United States, lends credence to claims of persecution or fear of 
return. Tlie current process seeks to ensure only the most bona fide claimants are 
admitted. By contrast, the majority of asylum cases are filed by those already in the 
United States. The aforementioned data demonstrates the high bar credible fear cases 
must overcome in order to advance asylum claims. Moreover, the small number of such 
cases, while representing some of the most vulnerable groups, demonstrates a 
manageable border issue. 

Reforming the Asylum System 

If the Committee truly wishes to reform the a.syhim .system it should first look at 
increasing re.sources for asylum officers and immigration judges. In the past five years, 
EOIR has not received a eommen.surate increase in re.souroes to manage its growing 
overall case load. This has led to growing backlogs in the courts, and extended the time 
period for cases to be adjudicated. This in turn encourages some to attempt to delay 
tlieir removal by filing fraudulent or frivolous claims. 

Currently, there are 348,773 pending before the nation's immigration judges with the 
average case taking 567 days to be heard.* This in theory allows people to stay in the 
United States for a year and half before their case is even heard before an Immigration 
.fudge, also costing the government millions of dollars in detention resources since 
many of these cases are detained. Increasing the capacity of the courts would seriously 
decrease the potential of the asylum system to be a magnet or incentive to stay in the 
United States. 

Providing more resources to EOIR to hire additional justices and personnel will lower 
the backlog but also improve the quality of judicial hearings. The immigration courts 
perform a critical check on the enforcement authority of the Department of Homeland 
Security and must be funded at a level that allows them to perform their oversight role. 
When judges and courts feel rushed to complete cases due to inadequate resources, they 
cannot devote the time necessary to evaluate all of the aspects of a case, both those who 

’ See above. This nuinbei' goes up to 64% when including withholding for removal. 

' Transactional Records Access Clearing House (TRAC). 'Average Time Pending Cases Have Been Wailing 
in Immigration Courts os of October 2013' October 2013. available at. 

htin://tnic. svr . edu/nhntool.s/inuniennion/c nu i1 hackbyi/ .'t nnirn hac kl oe avadavs .pho: "Inuuignition 
Court Backlog Tool” accessed December to, 20t3, available at. 
litlD://lra e.svr.edu/ phntuol-,/immii!ra li»n/cuurt h a ckloe/ . 
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are deser\'ing and thnse who are not. The status quo is unsustainable both from a fescal 
perspective and a justice perspective. 

C onclusion 


Asylum i.ssues are less about the number of foreign nationals crowding our borders and 
more about the quality of tlie .services provided. Abuses of the asylum system are 
increased when the regular immigration system does not match the needs of our 
economy for workers or the \'alue our country places on families. It is not asylum tlrat is 
backlogging our borders but rather a disjointed national immigration system. Moreover, 
credible fear review cases compo.se a small fraction of all asylum cases filed. Our 
immigration problem is a national problem deserving of a national, comprehensive 
approach. 

The Forum urges the Committee to work towards advancing reform legislation in the 
coming months. VVe look forward to continuing this positive discussion on how best to 
move forward with passing broad immigration reform into law. The time is now and we 
are ready for reform. 
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Capital Area Immigrants' Rights (CAIR) Coalition 
Statement for Hearing on Asylum Laws and Abuse 

House Judiciary Committee 
December 12, 2013 

The Capital Area Immigrants” Rights (CAIR) Coalition brings together community 
gi'oups, attorneys, volunteers and immigrants in the D C metropolitan area working to ensure 
(hat all immigrants are treated with fairness, dignity and respect for their human and civil rights 
CAIR Coalition pro\ides legal orientation services and representation to (he men. women and 
children held in immigration custody in Maryland and Virginia. This population includes 
countless individuals who have fled unimaginable dangers in their countries of origin and seek 
safe haven in the United States 

The Credible Fear and parole processes are integral to our nation's ability to protect these 
most vulnerable individuals. As legal service workers providing information and orientation to 
hundreds of immigrants each year, we continue to be stunned by (he stories we hear from men. 
women and children fleeing persecution of the most brutal kind We are proud to have the 
privilege to inform these individuals of our nation's asylum laws, the Credible Fear process, and 
the possibility of parole for those who meet certain demanding standards The asylum system is 
rooted in our nation's history, our international legal c^ligations, and our very identity as a 
nation of immigrants 

Nothing demonstrates the import of the asylum and Credible Fear laws and processes 
better than the stories of those who sought and received gravely needed protection Below are the 
stitries of three individuals who (led certain harm or death in their counme.s of origin, sought 
protection at the border, passed their Credible Fear bUervtews, and remained in immigration 
detention through most or alt of their removal proceedings All three were ultimately granted 
asylum by the Immigration Court and live safely today as productive, contributing members of 
our society CAIR Coalition provided legal orientation services to each of these men and referred 
their cases for representation by pro bono counsel 

Isaac* 


|ii‘ ■ ! CAIR 

Art« tfnmigrAint RiqM* 

COALITION 


Before coming to the United States, Isaac had been forced to spend the entirety of bi.<i 
adolescence and adulthood concealing his true identity. As a gay man in Uganda, he knew bora a 
young age that revealing his sesual orientation to his family or community would result in arrest, 
severe harm, and periiaps even death Homophobia in Uganda is so pervasive that the national 


* Niimes und idt^imrving mromtulioii hm e been omincd U» protect the pnvinn of (he three inen (l>Hcn.<(setL each ol 
whom reniMm armid of harm to ihemsulvo nud ihctr raniibcs rolKiwnig Ibctr 



parliament recently considered a bill that would legalize the summary execution of gay 
individuals. In 201 1. a prominent gay rights activist was beaten to death with a hammer, with the 
police writing the crime ofl' as a mere robbery - 

When Isaac's relationship with a man was made public against his will, his worst feans 
came true The Ugandan police arrested Isaac, beat him. cut his arms with blades, and used 
electric wires to electrocute his genitals VVlten he was finally released he was wounded, severely 
dehydrated, and vomiting blood Terrifted and weakened, Isaac fled to the United Stales At the 
airport, he revealed to a customs officer his profound fear of returning to liganda. He was taken 
directly to immigration detention and granted a Credible Fear Interview, w hich he passed 

Isaac’s request for parole was denied and he remained in detention in Virginia for nearly 
one year throughout his removal proceedings Although he had no criminal history and posed no 
danger to the community, he had no close friends or family in the United States His attorneys 
identified a shelter where he could safely stay, but Immigration and Customs Enforcement 
determined that this was insufficient for release Finally, in early 2013. Isaac had his day in court 
and was granted asylum by the Immigration Judge, who found hi.s fear of return to Uganda to be 
well founded He lives today in the United States, finally free to live openly as a gay man 

Eric 


Eric and his family have suffered gravely because of their participation in the political 
opposition in Burundi, a country denounced by Human Rights Watch for the widespread 
impunity it affords to the ruling party and its affiliates in their execution of politically motivated 
killings As a young adult. Eric lost his father to a brutal massacre of political opposition 
members His fear for his own life escalated when he began receiving anonymous threats 
because of his political activism When his young child was targeted for harm. Eric could no 
longer remain in Burundi and fled to the United States 

Eric expre.ssod his fear on anival at the border, and was taken from the airport to an 
immigration detention facility in Virginia where he would remain for nearly eight months Eric's 
requests for parole were denied despite his tack of criminal history and the fact that his pro bono 
attorney had identified a shelter where he could remain upon release. Eric and his attoniey 
presented his claim to the Immigration Judge in the summer of 2013, and the Immigration Judge 
agreed that his fear of return to Burundi was well founded Subsequent to his asylum gram and 
release from detention, Eric first stayed at a temporary shelter facility where the staff was 
impressed by his commitment to developing his job skills and contributing to his new 
community. He has since transitioned to permanent housing and is working to save the money he 
needs to move to the countryside 

Joseph 


Joseph was only in his early 20s when he was forced to t1ee his country of origin. Guinea, 
to seek safety in the United Stales Joseph came from a religious Muslim family, but fell in love 


* Jclliw (icttlcrnan. “t-lgwidan Who Spukc lip fur (iiy« is Beaten U* rWotli.*’ Mew 1 rnics (Jan 27. 2U| I V 
'‘Burundi. Ihiniiin Rights Waidi WiiriJ Ucpurl u\aiInMcat w^vw.tirvv tug 
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with and wanted to niarr\ a Christian woman When he refused to enter into the Muslim 
murriage his family had arranged for him. Joseph knew his relatives would target him for 
retributive harm or death, with the Guinean police providing no protection Afraid for his life, the 
only way Joseph could anange to flee his home country was through the use of false travel 
documents 

Upon his arrival at the airport in the United States. Joseph was taken into criminal 
custody and criminally prosecuted for his use of false documents, despite his fear of return After 
serving the sentence resulting from this prosecution. Joseph was transferred to immigration 
custody in Virginia He passed his Credible Fear Interview, but his requests for parole were 
initially denied After spending approximately four months in immigration detention. Joseph was 
paroled into the community One month later, the Immigration Judge found his fear of return to 
be well founded and granted him asylum 

These stories are only three among many, and they are illustrative of the integrity and 
importance of our asylum and credible fear laws and the very real and profound impact they have 
on the lives of human beings in need 
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Stdiement of 

Maiy Meg McCarthy^ Executive Director 
Heartland Alliance’s National Immigrant Justice Center 

House Judiciary Committee 

Hearing on ** Asylum Abuse: Is it Overwhelming our Borders?" 

December 12, 2013 

Ciiainiv<ui <.io<jdIarre, R;uikmg member Comers, .ind members of rite ludician* Comnutrec; 

In ifccnr months, there lus been some dcliate about riic rclialiilitv of die credibk* fear process as a means rr» 
prci’eni asylum fraud. As a national leader ui immigratvjn law iUid policy, Hcrartland Alliance's National 
I ntmigianr Justice tyCiifer (NIJQ appreciatt’s riie opportunitv to suiimir testimonv for today’s hotTing. We 
offer rliis sratemenr in support of rite existing credible fear process, but uf>tc die need for .some 
unpnn'emenrs that will protect the ability of bona Bde asylum seekers to obtain asyliun in die L’nited States. 
Hiis testimony also tiddresscs twti conponents of the immigration system riiat undermuie the U.S 
government's legal obligations refugees: (1) hick of access M wuiisel and (2) arbitrary detention- 

NljC IS a non-governmental org^ii^ation dedicated to safegLiaidtng die limits of iioncitixciis. W’lth offices in 
Cliicagp, Indiimu, iUid VA'asliiiigKMi, D.C, KIJC advocates for immigrants, refines, asylum seekers .ind 
victims of human rmflicking rhrru^h direct legal representation, poltc)* refoim, impacr litigation, and public 
education. NIJC and its network of lp<M> pro bono amjmeys provkle legal rcpresciuanon tti approximately 
l(i,0CXt noncitutens .uniually. Snice its ftxuiding 30 years ago, NIJC has defendod the n^rs of noncitjzens, 
pamciilariy riiose held m immigratwin detention. NIJC conducts "Know Your Rif^its" presentations m 
imniigrahon detentitm facilities, operates a detention hotline, mrmitors detention omditioas, and provides 
legal support to dcrauiecs ihrou^vnit the country, NIJC has witnessed the trenmidous hami detenrion causes 
asylum seclcets and how detention conipmmiscs their ability to present Uicir asylum cLiuiis. 

NIJC has phiyui.1 a ma)or role in advi^caring hir a'foim of die immigration si'srrm. As die co-convenor of (he 
Immigiation iuid tJusroms Enforcement (ICE)/NGO Enfoiremcnt and Detention Working Gmup, NIJC 
facilitates adnicacy and opt n dialogue between and human n^i^irs orgaiii/attf ms, legal aid providers and 
immigrant r^iis groups. Widi a nationai membership of more dian ILH) NGOs, die Working Gnmp 
advocates for die tiill protection ofuiiemationally nxrogiiiaed human nghrH,consriniiicinal ;ind stamtory' due 
process ngjirs and humiine treatment of noiiciti/x.-ns. N^C also participates in the Asylum Woikuig Group 
.uid was a founding member of the .Asylum l.ingaiiun Working Groi^. lliese entities exist to nviiiiior the 
caation and Dnplcmentation of laws and policies that nnpact asylum seekers. NTJCs years of cxpcncncc 
advocating on behalf of asylum seekers, Prom both policy .md direct services perspectives, and collaborating 
widi colleagues riirou^iout die country and mtemanonaUy. gives us a unique peispecti\'C on die immigratkm 
system and its rclationshtp to U.S. obligations imder domestic and intematHmal law 

Ibe United States ha.s a pmud legacy of piotcrciing people who have betm persecuted. Tins country isa 
beacon of hope for people Heemg oppa’ssion and is a leading defender of human rights. The primary 
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vchHiles thn>ii^i which nation'Kntcs a.ssumt'd Ic^^il dunes UAVuids refugites aw riitr 1951 GmvcnfKm Rehiling 
tti tlif Status of Refugees (Rcfi^v Convcuoon)* and riie 1967 Pnihjcol Rcluaigto rtic Stylus ofRcfugecs 
(Rcfugi'c Prow.Kol).* Iliese dfjcuments retiuui natirm-sratcs rti rccoguze as reftigecs an^nc wirit » ‘Svcll- 
founded tear" of persecution ui Uieir h<ime couitrics, to accord refugees cemiiu legal nglits, .uid to refram 
from returning them to c«)untnes whea- their safety would Ixr threatened.^ Tlie United Slates ratified the 
Refugee Pmtoaih and in 1980, riic United States cnaacd the Rc'higec .-Vet to cn.surc compliance.® Since the 
Refugee Act wa.s passed, teggl ptorections tbr ft'fugees in the United States haw been significantly’ weakened 
I'oday, refugees and asylum seekers face a system rlur is fnuighr with ncedle.ss delay and unnecessary' 
deccntaai that often results in the deportation of liona fide refugees to countries viiien.' thew Eice persev'iifion, 
toiture, or death. 

Ihis rcstunony piovides an assessment of the current asylum system and its on-the-ground impact on 
uidividuils st'ckaigpR.ifi'ction in the United States and also pnjvtdes o'comirumdations to ensure rival 
indivklirals seeking pnitection ha^^' -access to -asyhim -as gu-aranteed under diimtstit' and inremvitKinaJ la\i’. 

I The Credible Fear Interview’ Process b SufTicienily Robust, but Lack of Access to Legal 

Counsel Excludes Many Refugees 

Tile Credible Fear Inrer\ iew (fIFI) is, m some asylum cases, a prcliminar) step in riic Icngriiy and ngprous 
iisdum review pn»cess.® VCben an utdK idual v- apprehended at or near a port of aitry' and does not have v’nliii 
entry documents, he or she is usiuUy suliiccicd to the expedited removal pnicess in wliich the imlividiuil is 
pnimptly diported without an opportunity u> appear before an immigration fudge. If the indn’xlual is 
apprehended at or near a p>rt ofciitry’ without rdid entry documents and expresses -a fear of return, tlien t)ir 
uidivKiual undergoes riic credible fear process as an uiitial asylum scretiiing I'he Cl*! is the only way an 
uidivulual w’lio h’4S a tear of return and hiccs expedmxJ remf>val can avoid niimcdwtc deportation. An 
exteiiKiwly tniiiied asvium officer wirfi U-S. Citimisliip and Immigrahon Scrv’iccs (USfHS) conducts riic Cf’*l 
and issues an assessment that determines w’herher the a.sylum seeker will be pcrmirrcd to submit .i formal 
applicafion for asy lum Receivii^ a favorable CFl decision does nor guamniee asy lum. IbthiT, it allows the 
asylum seeker to pniceed wirii his or her protection cLiim l>efi>re jn immigratiuin (udge 


' L'N General \ssejnbiy, /Ar 28 |u)v 1051. 1'NTS VtiL IHO.p. 137 {hcrcuiaftcr 

“Rcftigcc G>nventkm’’j. 

- UN Cicneral .-Vsscmhly, PnUofvJ to fh* Smhs t4 31 luluary 1067. UNTSvol WK*. p- 267 (hereinafter 

“Refugee Piorocol“l. 

* “No Conrracting State shiin expel or rctum ('nrfbuler^ t refugee in any manner whatBoewr to the fmnbers of 
tciritonc:) where hi! life or freedom wtxiU be thiratcncd «ui acetmni of his nice, religion, narioiinliry’, membership of a 
particular social group or political opinioo.’* Refugee ty^Kcnhon. an. 3.V1, 180 UNI'S ISO. 

* Although tlic United Stares did nut sign riu^ Refugee Lonirnbon. the Refugee Protocol includes by reference the righti 
and duties set frjrth in the (^lonvention. Refugpc Protocol, art. 2 (“The States Parties to the present PmtiKol undertake 
to apply .\rticlc5 2 to 34 inclusive of the (kinvcnrion to Refugees as hereinafter deftned,’') ’I'he Refugee Protocol 
expanded fliesc tights iind duties h> aO reftigpes, wliercas the Refugee Giaventa.M rmly applied to those dispUccJ by the 
Second NX'orid \X'arand its aftcrmarii. I Icwmafter. this statement cites to spccifk articles of tlic Omvention when 
discussing the Protocol 

* /i\T C.tmh^h'Mstca^ 48t) U.S. 421. 433 (I987)(citing “the abundant evidence of an intent to conform the definition 
oF'refugcc' and our usvium law to the l.'nitcd Nabon’s Protocol to which the I'nitrd States has been bound since 
lObW**)." 

* Asylum sccken who are eligible for the CFI process must undergo the Reasonable Fear Intcrvww (Rid) process, 
whidi carocs a lugfiet burden nfpna-)f and results in a lesser ftinn of protection chilled withholding *ffrem*>vai 
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During thcCFl proct'ss, Ai^ylum seekers are suhfect Ri mandaniry tmniigratNm dctvntMm. If itn asylum seeker 
receives A favorable CM decisMin. he or slie may lx* viable ftir pair>lc. tneanaig a a’lease from immigratMin 
derenrinn. Recenriy, s<imc members of Omgress have ipecuUted thar nonciriwns abuse ihe CIT pnxess ro 
enrer llic United States on paiole." In our escpcciena; rcpn*scnrBig luuidreds of asylum seekers annually, die 
CFl is critical to ensuring that bona fide asylum seekers are not subiected ro rlie expediterl lenxn-al process 
and deported without die oppcjrtunity tr^ request prc^tection, Tlie is a rrjbusr ptr^cess riiar requia-s 
asylum seekers ro pttive a “sq^iificant possibiliry" exists that he or slie can deinoiistrare past peTsccurw)!! ora 
well-foiuxlcd ft-arof furure persecution ro an immignirion (udge. rhere is no presumphon of crediliilih’ iiwl 
die USCIS asylum officeas recene esrenswe training to detect fraud and make credibdin’ driemiuiarxins. 

Wlien mdn iduals do not fully undersrand die Icf^il process or their rights, die process is nnnv likely to 
erroneously exclude lx>na fide asylum seekers mther than pcmui entri’ to fniudulent ;tpplicanrs. NIJC has 
seen a sig;iificant numlier of detained individuals who, liecause they did not undersrand their ri^rs, were 
denied the oppommity to pi thrrn^i the CR process or talked our of seeking asidum aix! wva' diiporteil ro 
countnes where diey continued to face persecution, only to flee once a^m to die United States and discover 
lliat dieir previous dep^irraiKm orders nwle them tnelig^le d>r asylum * Ilic stones ofjuun and Alba, m» 
NIJC clients, demonstrate this issue; 

Juan IS a 2d-\xrar-old man who, as a tixiiiigyr ni El Salvador, refitsed to join the Mara Sah-atrucha 
^g Ikx';uis(' of his simng rcl4;i(ni$ &irh and a fundamental disagreement wndi the Gang 
members harassed and dirtatened to lieat tiini if he dkJ ivit yiui. In May 201 3, when he .(gain refuseti 
to |()in die a group ofgtng members bear and sexually assaulted him, ndling hun riiar he livid ro 
leave die town or dwy would kill Inm. I le fled to die United State's. Vibe’ll Juan was detained by the 
L’.S. hotdcrparrol, he expressed his fearof tetuitung to Id Svdvador. IX-spia die focr that Juan 
pRsented a Ic^^lly vuble asylum claim, ICE ofbeers told him dut pursuing asvlum would only 
prolong his detention and delay his inevitable deportation. Without adeqmte leg^l counsel, he leir he 
had no idioice and accepted Ins deportation withi Hit a CR. L^pon arrival in E.l Saivvidor, he stag'd 
with -a fnend in anodier town to lie safe, but after one mondt learned tliat die gang was looking for 
him. Juan quickly left III Salvador and was dctaintxl agnn at the U .S. border. Althougli an officer 
gave Juan a chance to exprt'ss Ins (ear during diis second entry, ins prior dqnirtation order 
disqualified him for a CR. 

Allia, from fd Salvadtir, fled a forced marnage to a man 5n years her senior. Inundation authontics 
arrested ;ind deported her. At drat nnx% slit* did nor have access to a bwitt* and did nor undersntnd 
that she had a right to seek asylum in the United States, '\fter deporratNin to Id SaK*adoi', she was 


7 Due to iht chruiiic biK kk.*gofuon-i1eramcd tmmigratiini pnxccduigs, n prixliict cifOingreis’ undcrtiiiiiibig of the 
I'acecunvc Oflficc for Immigration Review (l^OIR) to match the massive cxpaiuioa of cnfbrccmcni -,^ropdaUons. -an 
indhidunl pliKcd m removal pruccedings today will nut get a hcanng on h» substantnx' claim fr>r nearly four yean. 
.Vccordmgly, assertions that indhiduab who are paroled into the I ’nited States thiough the CM process do not have 
vtibd claims are pureU spcculam-c since ihcir cases will not even be crnsidcrcd unbl 2U17. 

* Iitdividtiiils with prior itmovnl orders arc only eligible hir Rl*ls rather than CMs. Indiiiduals who go dttotigli die RI'I 
process ore not eligible for asylum, and are subject to a higlier standard to oliratn ‘‘withholding of removal.^ Vditlc 
asdum seekers must ikanonstratc a “wcB-tjundcd firar.” "withhtjkhng*' applicnnts must demonstrate that they arc "mow 
likely than not" to face pcnecution upon return to their native couoiry I'nlikc asylum, mtln'iduols who ate graored 
"withholding ofnrmovii!" arc unalilc to apply for legal permanent tvsKlence and arc not vilile to pcntiou for hiinily 
menilicrs. .Moreover, a final order of removal for deportation remains for "unlhliokling" recipients, meaning thal if tliey 
travel outside of die U.&, they will not be allowed to return and their status may l)c mrne casriv revoked 
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htMtcn ;uivl hospimli/td bccuusci of her A'xiia) orienMUfm. roilnu’mghospiMluution ;ind oil 
uieffccriw police nucsti^tiun, AIIki afttmpttxl anotiUT enm* in rJK* C-S. and was again 
Apprehended She expressed fear and was referred to the immigration court to seek wiriiholding of 
removal only liecausc of her prior amoral order. Ihc immigration fudge, appJyii^g hi^er 
standanl R>r wirhlioldingor femoval. denicti herrec)uest tor protection. NIJC appealed ht^r case and 
afgued tliat .Mlw fdtould have an opfxirtunit)’ to apply for asylum despite her previous expixlitcd 
removal order because her oppf*muun' to seek .isylum was impn>periy tria*closed \vhen she first 
ctitead the U S- 

U. Many Aiiyluni Seekers Who Pass CFl Go On to Face Harmfol Arbitrary Detention 
Without Review 

In 1 CF. issued a policy directive^ rhat provides guidance to ICl*! officers agaaJing when they should 
exercise disca’tiim to pamie certain asylum seekers from detention after they pass the CFl. llie directn'c was 
created to prcvcnr the inliumane, long-term detenttrm uf men and women who seek asylum, while pmvidiiig 
ICU with the discretion to set bond as a safegiwid when it ivelieves an asylum seeker nvay be a tlij^it risk. 

Noticeably absent fn>m die afent debate lA'er die CFI and panile pnicess is how the 2iH)9 policv directn'e 
pLiys a cntioil role in cnsuniig diar asylum seekers luve access to die legal, meiiicak and mental hedrii 
resources they need to pursvK* their right to seek asylum under federal and intemationaJ law. NIJC lawyers 
have witnessed firsthand the essential nile rlie parole direenve plays in ensuring Hie United Stares complit^s 
wiHi its legal obligatKins towanls asvium seekers. 

Unfortunatdy, in recent years it appears that Hit athirary immigration detentirxi bed mandate has been a 
dnvuig kictor ui the custody decisit ins a’gatding asvlum seekers. DI IS has the exclusive discrctKinaiy 
authority to deteimiiie if an :LS\iuin seeker should Ix; detained and DHS*s decision is not subiect to aview, 
and asylum seekers who have passed CFl cannot petition iin anmignition fuilge for release from detentixi. 
This iinreviewablc detention of a.<^yUim seekers violas due pnxess pn.itecnons and the right of indiv idiuls to 
receive timely |udicml review of the lawfulness of their detenmn. 

Parole saves federal dollars 1^’ eliminating the bed space needed for asylum seekers. It also makes it more 
likely that asylum seekers will be able to access the legil criunsel and inedicat and inenra) health services he oi 
she needs to elTictentlv complete die asylum pnicess and recover from the harm diey are escipmg. 

Access to mentai and atedica! health sen ices ensures hona fide refugees ha ve a fair chance at 
asylum 

In ;iddition to the p<K>r detention conditions, isobmon from famOy and community, -.uid uncereiuity almut Hie 
length of confinement that all immigrant detainees lace, detentiixi is particulariy harsh for asylum seekers. 
.Many asylum seekers previously suffrred persecution and torrum tiiat involved isilavvfiil imprisonment. In 
fact, fmm C^ctolier w) Pebmafy 2013, an estimated O.iKlO survivors of torture set‘king asvlum were 


^ L*.S. (inmigraaon and Cawtoms Faifoacmcnt ffCE), “Parole of . Vmving Aliena hound to Have a ('rediblc Pear of 
Pcneculioti orToiturc." Directive No. 1 1UU2.1, effective ftn. 4. 2otU. hitp.//tt wu .tce.f?o\7dt>clib/dro/ptliV H<»>H 
hdrpan\k_' •f_amvuig_,i|iein_h.'iiiid_'wredilJc_Jeiv pdf 
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clcntmt'd in dctuntKm &cjliues."* In imm^ratinn Jt^rcntion, aSN’Uim sevkers ^nr not only prevcnU’d fttim 
siccciising die noctssan- mental and mcdicui health scrv'icx*s they need to rccmxT from tins rraum;^ but rlx:y 
arc rc'fraumanzed by the detenmin itself." NIJC sees tlw tmpacr on asylum .seekers e^'cry day m its wrurk 
illustrated by die story of Manna and James:’^ 

Detention was e.xrrenicly hard for married NIJC clients Marina and James, wdicj fled Moldova after the 
Moldnean police brutally beat James f<jr his perTtcipation in peacehd demonstranons against the 
MoUlovan givemment. VClien they arrived at the airpon m the Lnircd States, they promptly requested 
asylum and were dewmed. Despite passing the CKI, they remained detained for more than 2d days even 
tliou{ 2 ^i Marina, who w’as five-months pregn^t. suffeml fnim pa'gnanc)'-a’latej antmta ami could not 
receive apprcipreitc pa -nawl care m detention Clnce ICE finally released them on paiule, Marma ;ind 
James were able ti) access the medical iind mental healrti sen'ices they needed to care fiir diemselves and 
riieu' unborn baby, and m recover from the riuuina they luul endured in Moldova. Tliev were also able m 
seaia* pm /wAwartomeys thrrnij^ NIJC. Based on the evidence pmsented by riieir attorneys, rite 
immigration fudge gi'anted asylum to Manna ;ind James. Tliey are now rebuilding tlteir lives ni tlic L’nited 
States. 

Access to Legal Counsel is Critical to Ensuring the United States has a Strong and Efficient 
Asylum System 

Under U.S. immignirun law, uidivKlu;ils in remoi'al proceedings do not ba\‘e the n^it to appiinted counsel. 
Government data and leading academic studies consistenriy sliow that detention and legal representation are 
significant factors ut determining if a noncitixim is panted as\’)um or anodier frirm of relief. .XcoirUing to Hie 
New York Immigrant Represenution Study spcachcjidcd by Hie Honorable Judge Rr^licrt Katzmann of Hie 
Second Circuit, 78 percent of represented and non-derain«i indK Kiuals were granted relief, while only thn'c 
percent of detained and non-repre.sentcd individuals were granted relief. Ui^iy-ftiur percent of detained 

inimigrant.s do not have anomeys. Among a.sykim seekers, only Hirer percent prevail in their cases without 
Icpil counsel compared to IH piircenf who have counsel.’^ 

Ciivcn Hu* seirk disparities ui grant rates, an iisylum seeker's ability to be released from detention a fivr passing 
a ('M IS often the ditTerence between receiving protection and being depoitcd a home countiy wliere he or 
slie faces persecution. \ siiccessfiil asylum application requires consKleiahle rcsoiuves. 'Hie a.s\1um seeker 
mtisf gather country condition rcports, prirrairy documentary evidence, affidavits from witnesses in the home 


♦’’Center Ptir N’lcwns ofrortiin:.'*r<»miieH and Defamed: Surviiiir Stone* of T.S. Immignmuti l>rcniion,'‘ No**. 2013. 
lutpi^iewji'-cvtoig/jii.tWi;cvi..oig/61t^j!'HlKpjii_Ii»rturedAndPti*iuMd_Sia2/U3idf- 
" Stee^, Phisicians for I lumitn Right*. “Punishment Before justice: Indefinite Detennon in the 2<M1, 
htrp»i//s.\iimaJ'Onavp.com/Pl lR_Rcp>ns/Muic finite tlficnimn iimcSi'l l.inlf. Oner for N'ictim* of Ibmirc, "rortuieJ 
and Detained: Sur\-ivof Stories of U.S. Immigranon Dcicnoon," Nov. 2i>13, 

lmp7yvi'Wtt.cvt.yQiysitca/cvLiiJCg/6ksyKtp»ct_rurfurcd.\iiUDciaincd_J’^i'i2l' I3.pdf- 

Names ha\*c liccn chtmged to protect Hietr ulentin* 

" New York Immigrant Representation Study, ''<\ccessoig |iwtia‘; The Availaliilin .iml .\dei)nac> ofOnitisel in 
lmmi;nttiQn Proccedmgs. at 3 (Dec. 3011); Dep't of justice, lixccutivc Office of Immignihon Renew. ‘'KY2012 
Stflostical Yearboiik," at K2 (T'eb. 3)13). hrjp;yywvw ciirdu/ul4wr5vieW'tbniy|»»cinil.il,5/conrcnt/33- 

2/NMRS ■ •.■2l‘Re|XjrT.33-i|>df 

" DonaU Kerwm, “Rei witing the Need fiir .‘\ppointed CtHinseL” 4, Nh^ntion Pobey Institute at 6. .\pril 

3H15, avjiilable at http.y/ w i* w jnignuiunpjiiw) i 'ig/m^ighty li4iidil_lNcrM!i.pdf. 
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cotintn', ami nitsdica) and ps\'ch()l<)gical cralturamfi. It » ntaidr impt^ssihlc itn asylum seekers to g^irher such 
doomieiifation fmm a dcteiirion cell, parhailarly without titc help t>fcompctent counsel. 

.Artomeys wea* cssentuil ui die case of .Aimiiuel, Solomon, Yohaii, and Samuel, four voung men from Eritrea, 
wlio wre detained throuj^vmt their entire asylum pnxzess. despite passing riieir CRs. These tour men fled 
I'.ntrca after tlic Eritrean govemmait imprisoned and turtua'd them laicausc of riieir religious Miefs and 
opposition ro the gfivemmait. Mihoi^ it »s tjpicnlly very challenging flir detainees rr^ ohtam represenctnon, 
NIJC Nvas able to pn wide diese men with pm htHo aftomeys. llw atTomey's wre challenged by ihcir iunired 
ability to communicate with their clients and to piiher evaience, but were able to gather supporting 
documents from abroad and witness affidavits t<i support riieir cases. Because these men hvid attomeySj riiey 
were able to overcome the Ivarners presented by their dcrenrion and urilizc rtits evidence m dcmonsirate the 
srrengtli of their claims. The bnmigration fudge granted all four men asylum. 

Dettntioa Bed Mandate Coatra\Tnes Domesdc and latcroatioaaf Guidelines 

Congressional appnipnarions require tliar ICE fill 34,d0l) beds daily in immignttHm detention centers 
nationwide.'* Ihis ijiKici has steadily aicreased since its establishment m 2007.** The detention lied mandate 
compi'ls ICE decisions on wliether or not to nricase immigrant detainees - mchiding asy lum seekc'fs - and 
prevents ICE from exorcising discretion and folly onplcmenting the 2l)0‘^ parole diiecnve. No other law 
enforcement agaicy is sul^jcct to a sturuiory quota on the number of uidK'Kluals it must detain. 

The mandate lus prevented the government from expanding more humane and efficient altematives to 
detention (ATD) that would allow asylum seekers \Wio pose no nsk to public safety to complete their asyluni 
pivKessingouwidedctcntioa These alremarn^ cost as little as 17 cenn? to $17 a day, a fnKtion of riie $I5‘> 
ICE spends rodetaui one person per day. CTver the oiursc of a year, immigninon detention cosf,s more than 
$2 billion; apiproximatcly $5.5 mitlinn eadi day. raxpayers could save $1.44 bOlion each year - a nearly 80 
percent decrease m detention spending - if .VIDs were used mure widely.'*" .Mtemalwcs to dctentNjn have 
received bipartisan support for their cost-saving? fr(.»m gm^is such as the < >iuncil on I "oreign RelatKins' 
indepenJair Task I’oice on U.S. Immigration Policy, riie Hennige Ifoumlation, the Premal Justice Institute, 
the Texas Public Policy Foundation (luime ro Right on Crime), the International .\ss(x:iarion of f^iiefs of 
Police, aixl the National Conference of f^^iicf Justices. 

III. Conclusion and Recommendations 

Ihe current Cl*! system was designed to ensure that the U.S. government does not deport individuals to 
countries where riiey woukl lie pef>'ecuted. ITiis system works most eflectnely when individuals haw 
kniiNvledgeof riuir nj^ts and have access fo leggi cowisel. Some bona fide asylum seekers nredisciiunged 
from seeking asylum lx.'cau5e they receive maccuntre Icg^ advice or no leggl advice. Ohers abandon their 


‘^Department of lltifncUnd Security ^ipfopnaturns .Act, 2nU. lI.R. 2217, 11 3* flung. C3hl3) Available at 
hnp7/ii'wwgp*.i.gC>v/6Jsjs/plig/BMX£^‘l I3hr2217f5/pdfy DILLS- U3hr22]7n pdf. sec pp. ll.Imcii 14-19. 

** ^Iway, &£ M. NeVi'kirk. “Omgicw Mandateii jail for 34jXHf Imniignints as Pnvaie Prisons Profit." 

Sept. 23,2t'l3. \vail:ible ac lirtpiy/ii w>»'.bkHntibcrg.comyfleiy?/2t'134.'1^24/cc'i\grejs-fucb-pnv.itc-iaib-dctjiinm>'- 34 
i.*'i*-immigrrinpj htinl. 

'* Natbnai Immigration Forum. “The .Math of Immigrabon Detention.” 2013. Available at: 
hnpy/«wsiL.immtgWll!An6jCWn.nfg/jm;^e5yifpJiiad^m;ithiihnimigr.id‘'ndefcntliffi-pUt 
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dilims bcciuse lx‘ingd<*t;iincil - siiniefinies for iTV>nrhs or more — is iinbuinible 'lliosu* vs+io attvmpr ro 
pursuf asN’luin fnim dctctirion arc disproportKiiiarcly denied prr^tecrKin because they cinnot access counsel 
.md cannot adecfuutely prepare their cases. L’SC^IS asylum officers are extensively named to ev'uliiate claims 
and discern die credibility of applicants. .Misguided attempts to place furtherliniits on the credible fear 
paHjess or restnet access to parole f<ir asylum seekers will hav'e dangeruus conse 4 uena*s for men, wi^men, 
.intl chikireii who netd leg^l pnitcction m die United States to sav'f their livcs. 

buidicmvirc, perperuatmg the bng-temi mcarceninm of indivduaU wlKt hav'e tied perseciiiion ;ibn)ad and 
undeigone the Cb'l process has economic and moral ainsetjuencea tor all Xmericans. Indwiduais who flee to 
the United States to escape trauma and tomire often rcalize that remaining m detention for niondis or years 
while they fight rbeir asdun cases is rlieir only hope for survival Bur locking them up runs cnnrraiy ro 
.\mencan values at great cost to taxpayers. 

f^ungrcss netds to unpnjvT the system toensiue riiat the* current cnxhlile fcarproccss is hilly tmplemenlei! 
and that mdiv duils have the oppommm' to secure pioteciKin \\ c uige ( .ongress to pass lavvs to 

• linsure rh,ar all individuals subject to expeditid removal liave the oppominitv to express a fear of 
rcmmtng to rheir home countnes, anti tliar rliose who express such 4 fear Iwve acarss to rlie credible 
fear mterview process iUid infomiiriixi rcganluig their legil ngfits; 

• I’ully implement the ICK parole directive; 

• Pnivide asylum seekers vvntli the r^it to seek review of tlieir detention hv an iiiiinignition |ud^% 

• lilimuiate the detentK.»i bed mandate; 

• Pmvide detained asylum seekers vvirli access tt) leg?) rcptesenration; and 

• 1 '.xpand rcsoiirces to die tmmignuion courts to reiliice delays and ensure due pnice ss 

Ilie Refugee Act provides cntical due pniccss pnMections for individuals lleeing persecution .\s 4 
n;iri<in committed to rite rule of law, wv must safeguard asylum protections to uphold Smerica's commument 
to pmtccfuig the persc-cured. 
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The American Immigration Lawyers Association lAILA) submits this statement to 
the Committee on the Judiciary AILA is the national association of immigration 
lawyers established to promote justice and advocate for fair and reasonable 
immigration law and policy AILA has over 13/iOO attorney and law professor 
members 

This statement addresses primarily the concerns of asylum seekers who are subject to 
the summary deportation procedure known as ‘expedited removar that is applied to 
many individuals apprehended at or within 100 miles of a U S border Though 
critics of the U S asylum system assert that even more stringent requirements should 
be placed on asylum seekers at the border, the fact is asylum screening at the border 
and security protocols are already extremely rigorous. Moreover, expedited removal 
restricts the opportunity for individuals to seek asylum and sometimes results in 
wrongful deportations of vulnerable individuals who have a welUfounded fear of 
persecution Our laws must balance the aims of border security without 
compromising protections for those seeking asylum 

Welcoming and protecting those fleeing persecution is a deeply rooted American 
value that ha.s defined our country’ since its founding and is fiimly established in our 
laws in 1968, the U S acceded to the 1967 U N Protocol Relating to the Status of 
Refugees, which extends the obligation of fn»hre/outement^ or the duty to not return a 
refugee to a country where their life or freedom would be threatened on the basis of 
certain grounds, an obligation that was first enshrined in the 1951 Convention 
Relating to (he Status of Refugees ' Addiiionalty. the U S is bound under the U.N. 
Convention Against Torture, to not return an individual to a country where the person 
would likely face torture. In 1980. the U.S enacted (he Refugee Act to bring its laws 
into compliance with international law and has continued to be a leader in the area of 
asylum and refugee protections intemaiionallv 

The U S. asylum system still suffers from serious flaws that have compromised the 
protections it provides to asylum seekers Most significantly, asylum seekers arriving 
at the border are oOen turned away and summarily deponed by Border Patrol without 
the opponunity to obtain even a preliminary “credible fear'* intervievv before an 
asylum officer Thousands of asylum seekers are held in detention, often for 
exiremely long penods over a year or more The immigration couns are severely 
underfunded, preventing judges fbom hearing cases promptly and forcing asylum 
seekers to wait years 


' United N.niionsTrcniy Collection. 

Iinp/Aicaiics uiiorg/pageVVicwOetaitsU asp\7A;sn:-UNTSONLINE&jnid5g_iio°V-3Aciiup(cr»5ATciiTp^nud$g2&l)i 
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Etpedited Removal and Credible Fear Interviews 

In 1^96 with (he passage of the Illegal Immigration Reform and Immigrant Responsibility Act 
(IIKAIRA), Congress gave broad authority to the federal government to deport certain individuals 
through a process called "expedited removal ” Expedited removal severely imncaied procedural 
protections for certain classes of nonatizens seeking admission to the U S Under current practice 
those subject to expedited removal may be ordered removed after only a brief interview with an 
enforcement officer, with no hearing before an immigration judge and extremely limited procedural 
protections 

Expedited removal initially applied only to noncitizens seeking admission at a port of entry (and to 
a limited class of individuals who arrive to the U S. by sea) - a position in which asylum seekers 
often find themselves But in 2(KM. the Depanment of Komeland Security (DHS) extended 
application of expedited removal to the interior of the country, to include anyone apprehended 
within 100 miles of the U S.^lexico border who has been present in the US for Hdaysormorc 
and who lacks proper documentation or entered without inspection Expedited removals now 
account for more than 30 percent of annual removals by Customs and Bonier Protection (CBP) and 
Immigration and Customs Enforcement (ICE) combined 

The expedited removal process authorizes immediate removal with few procedural 
protections There is no right to counsel, no right to present evidence other than what the individual 
has on his or her person when apprehended, and most importantly, no hearing before an 
immigration judge Expedited removal gives enforcement officials, who may lack adequate 
training, the power to make a legal finding of removability and to order individuals removed with 
little oversight or possibility for redress, even when that decision is legally incorrect. 

Thousands of asylum seekers are subject to expedited removal each year ‘ To protect the right of 
those subject to expedited removal to request asylum. Congress established the credible fear process 
which requires a U.S. Citizenship and Immigration Services (USCIS) Asylum Officer to interview 
the individual to determine preliminarily if he or she might qualify for asylum before the person can 
be remov ed from the country 

The current credible fear process provides rigorous secunty checks to counter fraud and safeguard 
our national security For those who may be subject to expedited removal, the process begins with 
the enforcement officer, who must ask a series questions to identify anyone who is afraid of return 
and must record accurate answers to those questions Thase answers are recorded on Form I- 
876AB Record of Sworn Statement in Proceedings Under Section 23S(b)( 1 ) of the Act If the 
individual expresses a fear of return, the enforcement officer should refer the case to a USCIS 
Asylum Officer, who will conduct an interview with the individual while he or she is in detention 
That person remain.*! detained until the Asylum Officer determines they have a credible fear of 
persecution or tenure If the officer determines the individual lacks credible fear, he or she is 
subject to immediate removal While detained, individuals still awaiting a decision on credible fear 


^ USCIS Credible Fear Workload Repon Siimnuiiv FY09-|t aVtuhthh ai 

Iuid:/.A^v>v l lw^.s k»ov/$l^L•s>'dclalll^/lilcVt.SC lS/<>^l ^1^clVNo^c^^J^^fronl*a2t«PlV\^om^^''[;^^:J^♦cnlcn^v:■^l^*Pcccllibc 
rcdibtc-FcuR J(N»«.i-Fv:oii.udl lnF>' 2011, 20.5^2 credible fear irrtcrv ic^vsucre given to asvliim 
seekers aibjcctcd to cxpcdiicd reiiiov ol 
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are run though preliminQr>' biographic and biometric check <» ' Any determination by the oHlcer that 
an individual has a credible fear is then reviewed by a supervisor If the individual is found to have 
a credible fear. USCIS will run additional security checks and Hnally place tlie individual in 
removal paKeodings Only at that point is the individual able to obtain a hearing before an 
immigration judge to present his or her case Before an individual is granted asylum by a Judge, the 
individual is checked through immigration, law enforcemenu and intelligence databases housed in 
DHS. FBI Department of Defense. Depanment of State, and other agencies ' 

Deiention of .Asylum Seekers Pending Credible Fear Determinations 
Asylum seekers subject to expedited removal must he detained, pursuant to federal law^ while they 
are being interviewed and awaiting a determination of credible fear Thousands of asylum seekers 
each year arc held in jails and jalMike facilities, with criminal aliens and with statTill-equipped to 
interact with psychologically-vulnerable victims, where they oBcn experience additional trauma 
which hinders their ability to adequately present their case and may cause them to prematurely 
withdraw their asylum claims ^ Detention leaves asylum seekers isolated with no guaranteed access 
to legal counsel, which further impairs their ability to navigate the complex asylum process ^ 

For asylum seekers arriving at a U S port of entry who are found to have a credible fear. ICE has 
discretion to grant parole from detention for individuals who establish their identities, pose neither a 
flight risk nor a danger to the community, and have no additional factors that weigh against their 
release This limited procedure reflects a common-sense policy that individuals who pose no threat, 
much less victims who are seeking protection, do not need to be detained 

Improving the Asylum Process 

To address the perception that too many people come to America's borders seeking asylum, some 
hav e proposed increasing mandatory' detention or creating other barriers for asylum seekers, Tliese 
steps will not necessarily improve national security but will certainly compromise the due process 
rights of vulnerable asylum seekers Effective anti-fraud measures already exist in the adjudications 
process, and arbitrary or harsh ailes of^en prevent bona fide asylum seekers from seeking, much less 
obtaining the protection they need 

AILA recommends (he following reforms to ensure asylum seekers subject to expedited removal 
have a meaningful opportunity to seek protection from persecution 

• AILA's immigration lawyer members report that Border Patrol agents are issuing removal 
orders witlioui asking about a fear of return They are also misrepresenting the individuals' 
answers in the Form 1-867 AB, Record of Sworn Statement to reflect that the individual had 
expressed no fear of return, and are not referring individuals for credible fear interviews In 
some cases agents recorded that the individuals expressed no fear of return despite the fact 
that the individual expressed a fear of return 


* Tcslimon) of Joseph Langois. Associate Director of USCIS Refugee. Asylum, und Inlcnvilional Opcratioiis. before 
House Commiiiee oil Ch cfsight ^nd Goveniincnl Refonn. SiibcoiiuiiiitcconNaiioiiAl Socuriiv Hearing "Bottler 
Secunh Oversight Pan 111 Exnminmg Asv luin Rcquc&U " Julv (7,2013 
'’Ibid ' 

^ U S Coninussionon Inierralioiul Rcligxius Freedom. . thv I'S (iowfVfutni > fMcttttvtuff.in'tum Sevken 
hunhtfr .icmvt Svetiedto i'utly Implemeai ffv/ttmix. Apnl 2U1.1. 

Center for Victiius of Tenure TorturrJanif framed SuniwtrSMtri^xn/l'S immifjrautui November 

2013 
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Such practices violate U.S obligations under international treaties and its own laws to 
ensure asylum seekers at the border are given adequate op|x>rtunit>' to be heard before they 
arc returned to a place of possible persecution or torture All. A recommends DHS develop 
and implement more robust training on the expedited removal and credible fear processes to 
ensure that all immigration officers provide a reasonable opportunity for asylum seekers to 
obtain credible fear interviews This training should be crxirdinated among USCIS. CBP 
and ICE DHS should also develop and implement rigorous quality control and oversight 
mechanisms, especially regarding how officers and agents complete the Form I-867AB 

• The immignitioti court system and funding for the courts have not kept up with the dramatic 
increases in immigration enforcement over the past two decades As of October 2013, the 
immigration couns had a backlog of 348,773 cases that far exceeds its capacity There arc 
only about 250 immigration judges handling this enonnous caseload, and immigration 
judges handle far higher caseloads than other administrativ e law Judges, sometimes twice 
the cases per year ** There are even fewer attorney advisors to assist immigration judges in 
handling such an immense case load As a result, asylum seekers frequently must wait years 
ailer their initial arrival before their asylum hearing is conducted For those in detention, the 
backlog of cases can result in longer dcieniion limes and compound the damaging trauma 
experienced by victims of persecution Congress should fund the immigration courts at a 
level commensurate with its funding for enforcement to properly address court backlogs and 
provide adevtuate staffing and resource.s for the immigration courts 

• For asylum seekers, the backlog results in long wait limes during which they face an 
uncertain future For those in detention, the backlog of cases can result in longer detention 
times that already have negative effects on victims of trauma USCIS should hire sufficient 
additional Asylum Officers to meet ihc buigeoning need that is placing stress on the entire 
asylum system 


ItniKignmonCoun Backl<3(! Tool TRAC iinmif^nuion. lmp:yAnic.^ rc<iu/phptoots/ui)mign]UotVcoun_b:icklog/ 
Bvecuiu c OfTtce for Inumgralion Rcvicm limmgrjitou Coun Listing, him /Av\\w.imuoci*o\yL’oir/sibnui»cs/iriii 
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December 12. 2013 

The Honorable Robert Oixxllalte 
Chairman 

House Commiilce on the Judiciary 
2309 Ray burn House OrOcc Building 
Washingion. D.C. 20515 

The Honorable John Conyers. Jr, 

Ranking Member 
House Commitlee on Ihc Judiciary 
2426 Rayburn House Office Building 
Washington, D.C. 20515 

Dear Chairman Giradlacic and Ranking Member Conyers: 

We, the undersigned 1 18 legal experts and orgam/aiions including cix'il rights, human rights, and fuith- 
ba-sed organizations and non-profit legal serx ice providers, respectfully write lir discourage new 
reslriclions lo the asy lum system. Our organizations include experts and practitioncis in tisylum and 
immigration law w ith experience rcprc.scnling arriving asy lum seekers, including sun iv ors ol torture, 
rape, sexual assault and other forms of religious, political, and other persecution. 

For decades, the United Stales has served as a refuge for indiv iduals llceing persecution on account of 
their race, religion, nationality, political opinion, or sixtial group. American values reflect a moral duty 
10 ensure the vv ell-being of those seeking refuge in our country , and legal obligations under domestic 
mid inlcmaiional law ax|uirc prolcciing refugees who reach our borders. The bi-parlisan Refugee Act ol 
198(1 enshnned into domestic law our legal commitment lo sheltering the persecuted, a commitment that 
we have repeatedly renewed in legislation to protect victims of torture. 

The “credible fear" poKCss is in many cases the only mechanism ihal stands bclw cxin an arriving asy lum 
stvkerand immediate deportation. As part of the 1996 immigniiion laws. Congress created an 
“expedited remov al" prov ision that allows for the summary deportation of those vv ho. like many asylum 
seekers, arrive at our borders w ithout valid entry documents. At the same time. Congress created Ihc 
credible fciu pniccss as a salcguanJ lo this process in order lo try lo pmlecl those tlccing torture or 
persecution Irom being immediately deported. Under the credible fear prixicss, U.S. Customs and 
Border Protection officials must refer a migrant who expresses a fear of persecution or torture lo U.S. 
Cili/cnshipand Immigration Services (USCIS). w hich detemnnes whether that person’s fear is 
“credible." Unless or until USCIS determines that an indiv idual is found lo hat c a credible fear, he or 
she is subject to mandatory detention. A person w hose fear is not found lo be “credible” is subject lo 
immediate deportation. 

The credible fear procc.ss. which also Unggers iniual sccunly checks, is only the first of many steps in the 
asylum pixxic-ss for those apprehended at or between ports of entry. A finding of “credible" fear is not 
the cqiiiv alent of a grant of asy lum. Furthermore, when an individual’s fear is found lo be “credible,” the 
gov cmmenl still has ihcaiithoniy lo keep detained any one it believes may be a threat lo public salely or 
national sccunly or a flight risk. An indiv idual who pas.scs the credible fear mierv icw is not 
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au(oinallcall) admilled into Ihe UnileJ Stales; rather, he or she is iiiimedialely placed into remosal 
pnicecdings. The asylum seeker can make a dcl'ensne claim belorc an immigration judge— sometimes 
fnim detention, and ollen w ithout an attorney— and if the judge denies the claim, the person is ordered 
remosed. If the judge grants the claim, the individual is subject tocMcnsis c security and background 
checks before receiving permission to amain in the United Stales. An atiy lum seeker is not eligible for 
asylum if found to be a tcironst or persecutor of others, and is subject lo a permanent bar fnm receiv ing 
any immigration relief if he or she is found to hav e submitted a fraudulent application.' 

While asylum seekers undergo the rigorous and lengthy credible fear and remov al paiccss. they often sit 
in aislly immigration detention facilities that arc generally ill-evjuippcd lo handle their menial and 
physical health needs. Detention often aggrav ates an asy lum seeker's prwt-lraumatic stress disorder 
(PTSD) or other menial health conditions.’ Indeed, earlier this year, the bi-partisan U.S. Commission on 
International Religious Freedom found that the U.S. gov emmcnl often detains asylum seekers in 
inappropriate jail and jail-likc facililics.’ While some who pass a credible fear interview may be eligible 
for a bond hearing, only a narrow category of asy lum seekers— those apprehended ai pons of entry —are 
eligible for avasidcration for parole under existing guidance, and only i/ the government determines that 
they do not pose a flight nsk or a danger to the communiiy. 

Rather than cxplonng more restnetions. there tue critical steps policymakers could take lo increase the 
mlegnty ot the asv lum system, including decreasing the use of unncccs.sary detention, more mbuslly 
funding the immigration courts and asylum office, and ensunng that olTicials arc pniperly screening for 
potential fear of return. The U.S. Commission on International Religious Freedom found that .sometimes 
those expressing fear at the border arc not even rdcacd for a credible fctir inten iew , revealing 
significant gaps in the screening pnicess.’ Although in some ctises indiv iduals vv ho hav e pttssed a 
credible fear inten iew arc released, in other cases, asylum seekers held in prolonged detention abandon 
their casc,s altogether due lo the trauma they experience by being unnecessarily held in detention. 
Furthermore, usylum seekers placed into removal prtx;cedings face drustically underfunded and under- 
resourced immigration courts, facing long wait limes us they await the hearing that determines whether 
they will receive protection in the United Sutles or return to persecution or torture. 

Rolling back protections in the asylum process would harm those in need of pmtexiion by discouraging 
hona fide asylum seekers from apply ing for relief, creating more strain on a cosily and already over-used 
immigration detention sy stem, and, worst of ail, deporting those who are Icgilimalcly in need of 
pnvieclion back lo the terrors they have fled. Fraud and abuse of the asylum sy stem can and should be 
invc.sU gated using the many lixils at Ihe government has at Us disposal to do so. However, in order for 
Ihe United Stales to conUnuc mecung its obllgaUons imd serving as a safe haven for the persecuted, it 

' Rn imw itiftHtniiiMi Bars and SecurUy Sir^ning in ihe Asylum and Befunee PriH-esses at htttr H'WfW.humarun!hulmt.utg. vk t* 
t onlv'wtupftta tjs MKI^-Siiunly S^^c^llafd> pUI and Anil Fraud and Sfrcuiitv Safr/fuards in ihe Asylum Syueni 3i 
l>Hr _ hun>4iiiigi>tHnf«<.k«ni^ kkfFiTvn iimi unluatt- jtdf ASlJr 

Hku 'nJvNiilsi-i rurrOAliTi-.i ahpsjs^i H luASYt.l.'^Ls^ stum pdr 
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musi be able lo do Ihc job with which it is tasked: carcfully screen for those « ith a credible Icar ol rctuni 
and make mcaningl ul, casc-bj-casc usscssnienis of the actual need to detain. 

We ihimk you lor yi'ur consideration of these important issues and urge you to uphold and strengthen 
our nation's eommitmeni lo protect the persecuted. 

Sincerely, 

iS’ationiil/fnternational Organizatiom 
American Civil Liberties Lnion 
American Friends Service Committee 
American Immigration Lawyers .Association 
American Jew ish Committee 

.Americans for Immigrant Justice, formerly Florida Immigrant Advocacy Center 

.Amnesty International USA 

Asian Americans Advancing Justice-.AA JC 

Asylum Acce.ss 

Casa dc Esperanza: National Latina Network for Healthy Families and Communities 
Center for Gender & Refugee Studies 
Center for Victims of Torture 
Church World Service 

Coliimban Center for Advocacy and Outreach 
Conference of Major Superiors of Men 
Council for Global Equality 
Council on .Ainerican-lslamic Relations (CAIR) 

Detention Watch Network 

Family Equality Council 

Friends Committee on National Legislation 

GetEQUAL 
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HIAS 

Huninn Rights Canipaign 
Htitnan Rights First 
Humiin Rights Watch 
Immigration Equality Action Fund 
Jesuit Refugee Sersice/VSA 
Kids in Need of Defense (KINO) 

Lambda Legal 

Leadership Conference on Civil and Human Rights 
Leadership Conference of W omen Religious 
Love Exiles Foundation 
Lutheran Immigration and Refugee Sen ice 
Marriage Lqualit}' I'SA 

Mentionite Central C ommittee ILS. W ashington Office 

National Asian Pacific American Bar Association (NAPABA) 

National Outer for Lesbian Rights 

National Center for Transgender Equality 

National Coalition of Anti-Violence Programs (N’C'AVP) 

National C'oimcil of Jewish W omen 

National Gay & Lesbian Chamber of Commerce 

National Gay and Lesbian Task Force Action Fund 

National Immigrant Justice Center 

National Immigration Forum 

National Immigration Law Center 

National Latina Institute for Reproductive Health 
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National Queer Asian Pacific Islander Alliance 
NETWORK, A National Catholic Social Justice Lobby 
South Asian Americans Leading Together (SAAt^T) 

Southeast Asia Resource Action Center 

Tahirih Justice Center 

The Advocates for Human Rights 

The Episcopal Church 

Transgender Law Center 

Unid'^s 

lj.S. Committee for Refugees and Immigrants (LSCRI) 

United We Dream 
We Belong Together 
Women's Refugee Conimissiuti 
W orld Relief 

State anti Locai Organizations 

AACI Center for Sun ivors of Torture 
Coliftirniu 

Advocacy for Justice and Peace ( onimittee of the Sisters of St. Francis of Philadelphia 
I'cnnsylwwia 

Advocates for Survivors of Torture and Trauma 
MuiylanJami Wiuhington. IXC 

American Gateways 
Icxas 

Asian Americans Advancing Justice>Los Angeles 
Calijfirma 

Capital Area Immigrants' Rights Coalition 

Washington, D.C. 



148 


Casa Latina 
Washington 

Coalition for Humane Immigrant Rights of Los Angeles (CIIIRLA) 
California 

Community Legal Services in East Palo Alto 
( 'aUfornia 

Congregation Or Chadash 

Illinois 

DRUM - Desis Rising Up & Moving 
Ness York 

HIAS Pennsylvania 
Painsylsxinut 

Human Rights Inilialive of North Texas 

Texas 

Illinois Coalition for Immigrant and Refugee Rights 

Illinois 

linmigraul Law Center of Minnesota 

Minnesota 

Immigrant Legal Advocacy Project 

Maine 

JALSA - the Jewish Alliance for Law & Social Action 

Massachusetts 

Jew ish Family Sers’ice of San Diego 
California 

Jewish Labor Committee Western Region 

California 

L.A Community Legal Center and Educational 
California 

Las Americas Immigrant Advocacy Center 
Texas 

Lawyers' C ommittee for Civil Rights of the San Francisco Bay Area 

California 

LGBTQ Immigrant Rights Coalition of Chicago 
Illinois 
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Program for Torture Victims 
Cahfonmi 

Public Counsel 
California 

Refugee Representation Project of tlie Human Rights and Genocide Clinic at the Benjamin N. 
Cardozo School of Law 

New York 

Sisici*s of Mercy M est Midwest .lustice Team 

Nehraska 

Sisters of St. Joseph of Rochester 
AV>r York 

Texas Civil Rights ProjecClIoiiston 

iexas 

University of Miami School of Law Human Rights Clinic 
ChriJii 

University of Miami School of Law Immigration Clinic 
I'lorula 

M orker Justice Center of New >'orl^ Inc 
New York 


Law Professors* 

* Insiiiulional ufplUuions of irulivUliutt si^nuturies are for idenii/ivafion purposes imiv. 

Deborah Anker 

Clinical Professor of I.aw and 

Director of the Harvard Law School Immi^ation and Refugee Clinical Program 
Harvard Law School 

Sabrineh Ardalan 
Lecturer on Law and 

Assistant Director. Harvard Immigration and Refugee Clinical Program 
Harvard Law School 


Melynda Barnhart 
Associate Professor of Law 
New York Law School 
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» liisiiliilloiiii/ iiffillaiiom of liiJMdnal si)>miones arcpr Uenilficiiiion i)iir/<uw.t otify. 
Jon Bauer 

Clinical Professor of Law and 

Director, Asylum and Human Rights Clinic 

University of Connecticut School of Law 

■‘'criiando Colon 
Law Professor 

Thurgood Marshall School of Law 
(Texas) 

Erin B. Corcoran 
Professor of Law and 

Executive Director. Warren B Rudman Center for Justice. Leadership, and Public Policy 
University of New Hampshire, School of Law 

Judith Diamond 

Clinical Associate Professor of Law 
Boston University School of Law 

Denise Gilman 
Clinical Professor and 
Co-Director. Immigration Clinic 
University ofTexas School ofLaw 

Barbara Hines 
Clinical Professor and 
Co-Director, Immigration Clinic 
University ofTexas School ofLaw 

Hiroko Kiisuda 
Assistant Clinical Professor 

Stuart H Smith Law Clinic & Center for Social Justice 
Loyola New Orleans College of Law 

Emily B. Leung 

Albert M Sacks Clinical Advocacy and Teaching Fellow 
Harvard Immigration and Refugee Clinical Program 
Harvard Law School 

Kenneth A. Mayeaux 

Assistant Professor of Professional Practice 

Louisiana State University Law Center 
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Clizabetli McCormick 
Associate Clinical Professor of Law 
University ofTulsa College of Law 

Michelle McKinley 

Bernard B Kliks Associate Professor 

University of Oregon School of Law 

Sarah Paoletli 

Practice Associate Professor and Director 
Transnational Legal Clinic 
University of Pennsylvania Law Schtxil 

Michele R. Pistone 
Professor of Law 

Villanova University School of Law 
(Pennsylvania) 

Sarah Rogerson 

Assistant Clinical Professor of Law 

Director. Family Violence Litigation Clinic & Immigration Project 
Albany Law School 
(New York) 

Irene Scharf 
Professor of Law 

University of Massachusetts School of Law 
Malinda Schmiechen 

Adjunct Professor of Immigration and Nationality 
William Mitchell College of Law 
(Minnesota) 

Andrew 1. Schoenhollz 
Visiting Professor of Law 
Georgetown University Law Centei 

Maureen .A. Sweeney 

Law School Associate Professor 

University of Maryland Carey School of Law 

Stacy Taeuher 

Director, Immigrant Justice Clinic 
University of Wisconsin Law School 
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Phil L. Torrey 
Lecturer on Law 

Harvard Immigration and Refugee Clinical Program 
Harvard Law School 

Enid Trucios-Haynes 
Professor of Law 
Brandeis School of Law 
University of Louisville 
(Kentucky) 

Diane L'chimiya 
Professor of Law and 

Director of the Justice and Immigration Clinic 
University of La Verne College of Law 
(Ontario, CA) 

Jonathan \^'cinberg 
Professor of Law 
Wayne State University 
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Professor of Law 
Director of Clinical Education 
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1 am Bishop Eusebio Elizondo, auxiliar\’ bishop of the archdiocese of Seattle, WA, and chairman 
of the U.S. Conference of Catholic Bishops’ (USCCB) Committee on Migration. 1 testify today 
on behalf of the Committee on Migration about the Catholic Church’s perspective on U.S. asylum 
policy. 

I would like to thank Chainnan Robert Goodlatte (R-VA) and Ranking Member John Conyers 
(R-Ml), forthe opportunity to comment on the important topic of U.S. asylmn policy. It is 
especially timely as Catholics and all Christians prepare to celebrate the birth of Jesus, who was 
an asylum-seeker. One of Jesus' first experiences as an infant was to flee tor his life from K-ing 
Herod with his family to Egypt. Jesus, Mary, and Joseph were asylum-seekers and faced the 
same choice as the one facing thousands of asylum-seekers who flee to the United States everj- 
year. 

Mr. Chainnan, my testimony today will recommend that Congress: 

• Strengthen die nation’s asylmn regime to ensure robust and humane asylmn protection 
for bona-fide asylum seekers to our country-; 

• Adopts policies to ensure that unaccompanied alien children — among the most vulnerable 
of migrants — receive asylum protection and appropriate child welfare sendees; and 

• Examine and seek solutions to die root causes of tliis migration, such as violence from 
non-state actors in comitries of origin. 

I. Catholic Social Teaching 

The Catholic Church is an immigrant church. I myself wns born in Mexico and am among the 
more dian one-third of Cadiolics in die United States wJio are of Hispanic origin. Tlie Catholic 
Church in the United States is also made up of more than 58 edinic groups from throughout the 
world, including Asia, Africa, the Near East, and Latin America. 

Tlie Catholic Church has a long histoiy of involvement in refugee and asylum protection and 
child protection, bodi in the advmcacy arena and in welcoming and assimilating waves of 
immigrants, refugees, and asylmn seekers who have helped build our nation. Migration and 
Refugee Services of USCCB (MRS/USCCB) is die largest refugee resettlement agency in the 
United States, resettling one million of the three million refugees who have come to our country 
sincel975. MRS/USCCB isanational leader in caring for unaccompanied alien and refugee 
children. We w'ork with over 1 00 Catholic Charities across the country to welcome refugees, 
asylccs and unaccompanied alien children into our communities. 

The Cadiolic Legal Immigration Network, hie. (CLINIC), a subsidiary of USCCB, supports a 
rapidly growing network of church and community -based immigration programs. CLlNlC's 
network now consists of over 2 1 2 members serving immigrants and their families, including 
asylum seekers and unaccompanied children, in over 300 offices. 

The Cadiolic Church's work in assisting asylum seekers and all migrants stems from the belief 
that every person is created in God’s image. In the Old Testament, God calls upon his people to 
care for the alien because of their ow n alien e.xperience: "So, you, too, must befriend the alien, for 
you were once aliens yourselves in the land of Egypt” (Deut. 10:17-19). In the New Testament, 
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the image of the migrant is grounded in the life and teachings of Jesus Christ. In his own life and 
work, Jesus identified himself with newcomers and with other marginalized persons in a special 
way: ’1 was a stranger and you welcomed me.” (Mt. 25:35). Jesus Ihmself was an itinerant 
preacher without a home of his own, and as noted above, he w as an asylum seeker fleeing to 
Egypt to avoid persecution and death. (Mt. 2: 1 5). 

hi modem times, popes over the last 100 years have developed the Church’s teaching on 
migration. Pope Pius XII reaffmned tlic Church’s commitment to caring for pilgrims, aliens, 
exiles, and migrants of every kind, affirming that all peoples have the right to conditions w orthy 
of human life and, if these conditions are not present, the right to migrate.' 

Pope John Paul II states that there is a need to balance the rights of nations to control tlicir 
borders w’itli basic human rights, including tlie right to work: “Interdependence must be 
transfomied into solidarity based upon the principle tliat tlie goods of creation are meant for all.”" 
In his pastoral statement, Ecclesia in America, John Paul JJ reaffirmed the rights of migrants and 
their families and the need for respecting human dignity, “even in cases of non-legal 
immigration.”" 

hi an address to the faithful on Jiuie 5, 2005, Ihs Holiness Pope Benedict XVI referenced 
migration and migrant families; "... my thoughts go to those who are far from their homeland and 
often also from their families; I hope that they will always meet receptive friends and hearts on 
their path who are capable of supporting them in the difficulties of the day.” 

Finally, Pope Francis defended tlie rights of asylum-seekers early in his papacy, traveling to 
Lampedusa, Italy, to call for tlicir protection. Pope Francis decried the “globalization of 
indifference” and the “throwaway culture” that lead to the disregard of those fleeing persecution 
or seeking a better life. 

hi their joint pastoral letter. Strangers No Longer: Together on the Journey of Hope. A Pastoral 
Letter Concerning Migration,'" January 23, 2003 (Strangers No Longer), the U.S. and Mexican 
Catholic bishops further define Church teaching on migration, calling for nations to work tow ard 
a “globalization of solidarity.” “It is now time to harmonize policies on the movement of people, 
particularly in a way that respects the human dignity of the migrant and recognizes the social 
consequences of globalization.” No. 57. 

hi their letter, the bishops stressed that vuhierable immigrant populations, including refugees, 
asylum seekers, and unaccompanied minors, should be afforded protection, without being placed 
in incarceration while their claims are being considered: "Refugees and asy lum seekers should be 
afforded protection. Tliose wlio flee wars and persecution should be protected by tlie global 
community. Tliis requires, at a minimum, that migrants have a right to claim refiigcc status 
without incarceration and to have their claims fiilly considered by a competent authority." No. 37. 
"Because of their heightened vulnerability, unaccompanied minors require special consideration 
and care." No. 82. Asylum seekers and refitgees should "have access to appropriate due process 
protections consistent with international lawr" No. 99. 

For these reasons, while the Catholic Church recognizes governments’ sovereign right to control 
and protect the border, w'e hold a strong and pen asive pastoral interest in the welfare of migrants, 


1 Pope Pius XII, Exsul Familia (On the Spiritual Care of Migrants), September, 1952. 

Pope John Paul 11, Sollicitudo Rel Socialis, (On Social Concern) No. 39. 

^ Pope John Paul U, Ecclesia in America (The Church in America), January 22, 1 999, no. 65. 
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including asylum seekers and unaccompanied children, and welcome newcomers from all lands. 
The current immigration system, which can lead to family separation, arbitrary detention, 
exploitation, and even death in the desert, is morally unacceptable and must be refomied. The 
aspects of that reform that I will address today relate to asylum-seekers. 1 w ill also e.xplore how 
the recent increase of unaccompanied children, many of whom are fleeing violence, might best be 
addressed. 

II. Factors pushing asylum-seekers to the U.S. border 

The Catholic Church supports maintaining and enhancing a robust, and humane U.S. asylum 
regime, especially for those requesting protection at our southern border. In recent years, there 
has been an increase in violence in Mexico and Central America and a resulting uptick in asylum 
claims. 

An increase in the number of asy lum seekers at the border can be seen by the steady increase in 
the number of credible fear detenninations in the last five years and especially by the spike in 
applications tliis vcar: 5.523 in FY2009; 7,848 in FY2010; 10,667 in FY2011; 12,056 in 
FY2012; and 33,283 in FY2013. AILA InfoNct Doc. No. 13110804 (Posted 1 1/08/13). provided 
byDHS/USClS, 10/10/2013. 

We are deeply concerned about the root causes that compel persons to flee from Latin America 
and Me.xico to tire United States for protection. Most observers believe that this recent migration 
is due to the increased criminal violence and human rights violations in Central America and 
Mexico. The U.S. State Department obsen'es that 

Violence is tragically commonplace, and crime routinely goes unreported, uninvestigated, 
or unprosecuted. Tire resulting impunity affects all citizens, but some groups tend to 
suffer disproportionally, such as community leaders and advocates for human rights and 
justice, youth, women, and other vulnerable populations. Public officials who ignore 
human rights violations and perpetuate a culture of impunity also undermine the rule of 
law and rob citizens of their trast in government institutions." 

USCCB recently returned from a fact-finding trip to the region to try to better imdcrstand tlicsc 
root causes. Wc found the following: 

Violence is permeating all aspects of life in parts of Mexico and Central America. Organized 
gangs, drag cartels, human traffickers, and smuggling rings operate with impunity, intimidating 
and threatening families, particularly youth. Gang members are present in communities, charging 
■'renta” to families and businesses in order to receive "protection.” Urey also recruit young 
persons in school, forcing tliem to join the gang or be killed. Hie govermnents in tlie region, 
lacking resources and the political will, have been unable to control these non-state actors, and in 
some cases have had to co-exist with them. There are reports that law enforcement and even 
government officials cooperate witli tliese groups and tliat corruption is prevalent. As an 
example, 95 percent of crimes against youth in Honduras go impunishcd. A 2012 UNICEF poll 
concluded that 70 percent of 12 to 17-year old respondents in El Salvador said that gang 
intimidation and family disintegration had sparked their desire to leave the country. 


‘‘Fact Sheet, Central .America Regional Security Initiative: Citizen Security, Human 
Rights, and the Rule of Law, Bureau of Western Hemisphere Affairs, U.S. Department of 
State, available at htt p://www.state,gov/p/ w ha/rls/fs/2 01 3/ 2 100 19.htm 
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Violence, combined with the lack of economic opportunity, has led to the breakdown of the 
family, leaving vulnerable members unprotected. In many poor families in Central America, 
one or both parents have left in order to seek employment in the United States. This has left a 
remaining spouse or minors in the household unprotected and vulnerable to gangs and drug 
cartels. As a result, youth particularly are forced to become part of a gang for tlieir own 
protection or forced, at threat of violence, to sell or carry dmgs. In some cases, young boys arc 
sent to work in the fields or other sectors to provide for tire family, foregoing tlieir education. 
Young girls are impacted as well, recruited to become the “girlfriends” of gang members and 
susceptible to sex trafficking. In Honduras and El Salvador, the age of child bearing for women 
has dropped from IStoage 16 over the last ten years. Domestic violence has increased as well, 
witli youth reporting that family dismtegration caused by violence in the community and poverty 
has led to abuse in the home. 

Migrants fleeing violence for safety cannot find protection in Mexico. Migrants who flee 
Central America cannot find safety in Mexico, as the asylum system does not adequately protect 
them. The journey north is becoming more dangerous, as migrants, especially youth, are charged 
passage “fees” by organized crime elements at threat of tlieir lives. Human traffickers flourish as 
well, imprisoning young people for labor or sex purposes. Drug cartels force migrants to help 
them transport drugs or be killed. By the time they reach the United States, if at all, they are in 
desperate need of protection. According to a Covenant House report, as many as 80 percent of 
young w'omen w'ho make the trek north endure some fonn of sexual violence in Mexico. 

A significant number of migrants, particularly youth, have valid asylum claims. While the 
popular perception of many in the United States is that migrants come here for economic reasons, 
a grow ing number are fleeing violence in their homelands. The increased number of those 
requesting asylum shows a more complex picture, with many children, for example, entering the 
United States to Join family members in search of security . Denying them asylum and sending 
tliciii back to the gangs and dmg traffickers persecuting tliciii could ensure tlieir demise. 

A. The Special Case of Unaccompanied Alien Minors 

Because of the factors mentioned, there has been a reported rise in the number of unaccompanied 
children fleeing from Latin America in recent years. Unaccompanied Alien Children (UAC) are 
among the most vulnerable populations w'ho attempt to enter the United States. 

Witli tlie passage of the Homeland Security Act of 2002, the federal Department of Health and 
Human Services/ Office of Refugee Resettlement (HHS/ORR) was given the responsibility of 
providing protection, care, and placement of UAC. Hie act defines UAC as “children who have 
no law ful immigration status in the United States; have not attained 18 years of age; have no 
parent or legal guardian in the United States; or no parent or legal guardian in the United States is 
available to provide care and physical custody.” Homeland Security Act of 2002, Public Law 
107-296, 462(g), November 2002. Many UACs, generally from Mexico and Central American 
countries, are apprehended while attempting to cross the U.S. -Mexican border, while others are 
identified as unaccompanied undocumented children after being placed in custody by DHS. 

As with asylum seekers, these unaccompanied children rarely have documentation, and so 
Congress likew ise passed special provisions for their protection in the context of migration 
enforcement at the border. When Department of Homeland Security /Customs and Border Patrol 
(DHS/CBP) agents encounter a child from Central America, tlicy arc required to transfer the child 
to tire Department of Healtli and Human Services/Office of Refugee Resettlement (HHS/ORR). 
When a DHS/CBP agent encounters other children (mostly coming from Mexico), the agent must 
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transfer the children to HHS/ORR if through the preliminary’ screening the agent determines that 
drey have a fear of returning to the home country, are not competent to speak for themselves, or 
show signs of being trafficked. William Wilberforce Trafficking Victims Protection 
Reauthonzation Act of 2008 (TVPRA 2008), Pub. L. 110-437, 122 Stat. 3044 (2008). 

A substantial and almost continuous increase in die number of unaccompanied children arriving 
at tlic U.S. -Mexican border can be seen bv tlic increased number of children referred by CBP to 
HHS/ORR: 6,622 in FY2009; 8,287 in FY2010; 7,210 in FY201 1; 14,649 in FY2012;'and 
24,468 m FY2013. Report to the Congress. HHS/ORR, FY2009, FY2010, FY201 1, FY2012 (the 
FY2013 statistic was provided by HHS/ORR at a liaison meeting with NGOs). 

III. Policy Recommendations 

A Assuring Robust, Humane Asylum Protection 

Mr. Chairman, we understand the desire of you and your colleagues to ensure that the U.S. 
asylum system provides protection to bona fide asylum -seekers and not those attempting to harm 
us. We share that goal, but believe that the United States currently has the tools to prevent a 
would-be terrorist from entering the country. The U.S. government can protect the American 
public by using die many tools available to them. 

Over die years. Congress has built in many security and fraud precautions into die U.S. asylum 
process." These include an in-deplli e.xaniination of each person's case, an in-person interview or 
hearing, and rigorous examination of evidence to make sure the a.pplicant meets the strict refugee 
definition and is not otherwise baned. Tlie asylum seeker signs the application under penalty of 
perjury’, fraudulent applicants are permanently baixed, and fraudulent filere, preparers and 
attorney’s can be prosecuted. 

In addition, there are numerous bars that prohibit asylum for anyone who has persecuted someone 
else, committed a particularly serious crime, an aggravated felony, a serious nonpolitical crime 
abroad, terrorist activity, material support of terrorist activity’, or who reasonably presents a 
danger to tlie security of die United States. (INA sec. 208(b)(2)(ii-v). 

Moreover, federal law requires extensive background and security cheeks. (INA sec. 
208(d)(5)(A)(i).) Tire data bases, among others, include [he Central Index Sy’stem (CIS), 
Depo:itabIe Alien Control System (DACs), Automated Nationwide System for Immigration 
Review (ANSIR), the Interagency Border Inspection System (IBIS) (that has incoriiorated the 
National .4utom.ated Immigration Lookout System (NAILs), and [DENT database checks. (See 
Office of International Affairs Asylum Division. A ffirmative Asylum Procedures Manual (.Asylum 
Manual), 2007. updated 2010. pp. 2-6 ) Die FBI also checks names, birthdates, and fingerprints 
against their databases, and all asylum applictmts are also sent to the CLA to be checked against 
their databases. 

Mr. Chairman, we believe these tools, properly used, are sufficient to ensure that the asylum 


Tor more information, see Bars and Security’ Screening in the Asylum and Refugee 
Processes at http:.//ww’w’.humanri ghtsFirst.org/wp-content/uploads/HR.F-Security’- 
Safeauards.pdf and Anti Fraud and Security Safeguards in the Asylum System at 

http://wwvv.humanrightsfirst-org/wp-content/uploads/pd£'' ANTI- 
FRAUD AND SECURITY SAFEGUARDS IN THE ASYLUM SYSTEM.pdf 
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protection st’stem protects those deserving of relief. Increased penalties and detention for 
asyhmi-seekers would not deter would-be terrorists, but would hami tliose seeking protection. 


In addition to using the tools available to identify tliose attempting to liami us, we urge the 
adoption of the following policy recommendations: 

Pass Immigration Reform Legislation and Stop the Enforcement-Only Approach to Managing 
Migration. Since 1993, when the U.S. Border Patrol initiated a series of enforcement initiatives 
along our southern border to stem tlie flow of undocimiented migrants. Congress has appropriated 
and tire federal government spent about $50 billion on border enforcement, tripling the nimiber of 
Border Patrol agents and introducing technology and fencing along the border. 

During the same period, as Congress has enacted one enforcement-only measure alter another, 
the number of undocumented in the country^ has more than doubled and, tragically, nearly 8,000 
migrants have perished in the desert of the United States. One of the more troubling and severe 
enforcement efforts tliat has been implemented in tire name of protecting the border. Operation 
Streamline, has criminalized unauthorized entry and re-entry- of immigrants bey ond the civil 
immigration sy stem, placing them in the U.S. federal criminal justice system. The sheer volume 
of individuals detained under this program has overwhelmed the U.S. court and prison system and 
has led to procedural due process violations in the courts and substantive due process violations 
related to arbitrary detention. 

As you may know, Mr. Chainnan, the U.S. bishops have expressed concern with tlie border fence 
that has been built along our southern border as well as the ongoing implementation of Operation 
Streamline. We do not believe these approaches will solve the problem of illegal immigration and 
could send migrants, including asylum seekers and unaccompanied children, into even more 
remote regions of the border and into the hands of unscarpulous smugglers. They are even more 
inappropriate and ineffective as deterrent to asylum seekers and children fleeing violence and 
hiunan right violations. 

Rather, we would support your consideration of immigration refomi legislation which would 
include 1) a patli to citizenship for the 1 1 million in tliis country ; 2) a worker program to pemiit 
low-skilled workers to migrate safely and legally to work in important industries in this country-; 

3) refomis in the family-based immigration system so that families are reunited in an expeditious 
mamier; 4) restoration of due process protections in immigration law-; and 5) policies which 
address tlie root causes of migration. 

Pursue alternatives to detention. Mr. Chaimian, we are deeply concerned with the status quo 
when it comes to the detention of aliens who are in removal proceedings, especially vulnerable 
migrants, such as asylum seekers. We applaud DHS for their recent initiatives to reform the 
detention system, but we believe tliat statutory change is necessary. 

Earlier this year, tlic bi-partisan U.S. Coimnission on International Religious Freedom (USCIRF) 
fomid that the U.S. often detains asylum seekers in inappropriate jail and jail-like facilities. Sec 
Assessing the U.S. Government ’s Detention of Asylum Seekers: Further Action Needed to Fully 
Implement Reforms, U.S. Commission on International Religious Freedom, April 2013. 


In this regard, we recommend the following policy reforms: 
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• end mandatory detention and the nationwide bed mandate to restore discretion to 
immigration officials and judges to release individuals who are not a flight risk and do 
not pose a risk to public safety, particularly asylum-seekers; 

• establish and ftind nationwide, community-based alternatives to detention programs; 

• improve standards for detention conditions, by promulgating regulations drat apply to all 
facilities used for U S. immigration detention, making the detention system truly civil in 
nature and including prompt medical care in compliance with accreditation requirements, 
and appropriate standards through regulations for families, children, and victims of 
persecution, torture, and trafficking; 

• provide access to legal counsel for those in asylum and immigration proceedings; 

• provide fimding and authorizations for legal orientation programs nationwide by the 
DOJ/EOIRto facilitate more just and efficient proceedings; 

• increase funding for adjudication by DHS/CIS and by DOJ/EOIR so that backlogged 
cases are adjudicated and there are sufficient resources to adjudicate ongoing cases in a 
timely manner; and 

• establish a new Office of Detention Oversight at the Department of Homeland Security. 

End Expedited Removal Reform or At Least Pursue USCIRE Reforms. Mr. Chairman, we are 
also concerned with the ongoing expansion of the E.xpedited Removal process. Those who come 
to our shores or borders in need of protection from persecution should be afforded an opportunity 
to assert dicir claim to a qualified adjudicator and should not be detained umicccssanly . The 
expansion of “expedited removal,” a practice that puts bona fide refugees and other vulnerable 
migrants at risk of wrongflil deportation, should be halted. At a minimmn, strong safeguards, such 
as those suggested in the 2005 and 2013 reports by the bi-partisan U.S. Commission on 
International Religious Freedom (USCIRF), should be instituted to prevent the remrn of the 
persecuted to their persecutors. We urge the subcommittee to include these reforms in any reform 
legislation. 

ft/rsHC Eairer Access to Asylum by Revising Unfair, Inhumane Bars and Restrictions. We also 
believe that tire definitions of terrorist activity, terrorist organization, and what constitutes 
material support to a terrorist organization in the immigration and Nationality Act (INA) were 
written so broadly and applied so expansively that thousands of refugees and asylum -seekers are 
being unjustly labeled as supporters of terrorist organizations or participants in terrorist activities. 
Tlicsc definitions have prevented thousands of bona-fide rcfiigccs from receiving protection in the 
United States, as well as prevented or blocked tliousands of applications for permanent residence 
or for family reunification. 

We urge the committee to reexamine these definitions and to consider altering them in a manner 
which prcscn-'cs their intent to prevent actual terrorists from entering our country without 
banning those who arc themselves victims of terror — refugees and asylum-seekers. At a 
minimum, w'c urge you to enact an exception for refugees who provide assistance to a defined 
terrorist organization under duress. 
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Repeal the one-year asylum deadline. We ask the committee to repeal the one -5 ear filing 
deadline on asylum applications, which has prevented many asylum-seekers from obtaining 
immigration relief. Often it takes time for asylum-seekers to adjust to the United States and obtain 
legal assistance to file these claims. Many are detained and are unable to access the asylum 
system . 


Restore Due Process Reforms. Finally, wc urge the committee to reexamine tire changes made 
by the 1996 Illegal Immigration Refonn and Immigrant Responsibility Aet (IIRIRA), whieh 
eviscerated due process protections for many immigrants and some asylum seekers. We urge you 
to restore administrative and Judicial discretion in removal proceedings so that families are not 
divided; repeal the 3-and 10-year bars to re-entry, and revisit the number and types of offenses 
considered as aggravated felonies as a matter of immigration law. 

B. Assure Robust, Humane Child Protection 

Mr. Chairman, the USCCB is also very concerned with the plight of unaccompanied children who 
enter the United States. The number of unaccompanied alien children entering the U.S. has 
reached new high levels with more than 24,000 coming into HHS/ORR custody in FY2013. 

With this in mind, we feel strongly that the following changes should be made in laws impacting 
minors: 


• All children at the border, including unaccompanied Mexican children, should be 
screened for trafficking and fear of return as mandated in the Trafficking Victims 
Protection Act of 2008. CBP agents should be trained by child welfare experts so they are 
able to identify signs of tramna and the level of competence of each child. Child welfare 
experts should assist in the screening and other humanitarian assistance at the border. 

• Unaccompanied Alien Minors Special Immigrant Juvenile and U-Visa recipients should 
qualify for refugee benefits, so they can receive appropriate health-care and social 
services. 

• Small-scale coimmmity-bascd programming should be a priority for housing of 
unaccompanied children in federal custody as opposed to large-scale institutionalized 
settings. 

• Legal counsel should be guaranteed to unaccompanied alien mmors, so they can navigate 
die complex legal immigration system and obtain appropriate immigration relief. 

• Post-release family presentation services should be guaranteed for all unaccompanied 
minors who are released to sponsors in the United States. 

• A transnational family reunification approach should be adopted when deciding on 
durable solutions in die best interest of unaccompanied children. Tliis includes family 
tracing and assessment, through international home studies, of the viability of all family 
reunification options, regardless of geography, for reunification. 

• Return and rc-integration services in countries of origin should be supported by the U.S. 
Government, with clear authority and appropriations given to the appropriate federal 
agency. 
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• An independent outcome evaluation should be conducted that assesses the well-being of 
unaccompanied children released from federal custody, taking in account such factors 
such as legal relief and child permanency outcomes. 


C. Investigate and Address the Root Causes of Migration 

As the bishops have also taught, all persons have the right not to have to migrate. All should be 
able to remain in their homeland and find there the means to support themselves and their 
families in dignity . Migration flows should be driven by choice, not necessity. 

It is clear drat, beyond economic reasons, migrants, particularly children, are migrating to escape 
persecution and to receive protection. First, efforts to address tire underly ing causes of violence in 
the border regions must continue. Policies must reflect the importance of controlling the illicit 
daig trade, the centrality of curbing cormption at every level of national life, and the need to 
curtail the arms trade, weapons and human trafficking, as well as the resultant violence tliat 
accompanies these illicit activities. 

Second, the U S. government should partner with governments in Central America to address 
gang activity. This would not only include enforcement assistance, but also help with improving 
schools and economic opportunities. Violence is allowed to flourish in a community when there 
arc no other alternatives to help persons, especially youdi, to improve their futures. 

Finally, the United States should assist Central American govenmients in improving dieir child 
welfare systems, so that children receive care and protection, as well as funding programs which 
provide youth with education and skills training, so they can find a future in their homelands. 
Tliese are prevention programs which could help stem migration. 


IV. Conclusion 

Mr. Chaimian, 1 would like to thank you for tire opportunity to testify today. In conclusion, we 
believe that tlic United States should remain a safe haven for vulnerable populations who are in 
need of safety from harm. We can continue that honored tradition without sacrificing our 
national security. 

Tliank you for y our consideration of our views. 
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Mr. Chairman, Members of the Committee, thank you for the opportunity to submit a 
statement on today's hearing on asylum at the U.S. border. 

The Office of the United Nations High Commissioner for Refugees (UNHCR) was 
established on December 14, 1950 by the United Nations General Assembly. UNHCR, as 
the UN Refugee Agency, is mandated to lead and co-ordinate international action to 
protect and find solutions for refugees around the world. Its primary purpose is to 
.safeguard the rights and well-being of those fleeing persecution. It .strives to ensure that 
everyone can exercise the right to seek asylum and find safe refuge in another country, 
with the option to return home voluntarily, integrate locally or to resettle in a third 
country. UNHCR has been entrusted by the United Nations General Assembly with the 
mandate to provide international protection to refugees and, together with 
Governments, to seek solutions to the problem of refugees.’ With more than 60 years as 
the global authority on refugee protection, we also bring to hear notable experience and 
expertise on the matter. We have a particular interest in the subject matter raised by 
this hearing. 

The United States has a proud and long-standing tradition of protecting and welcoming 
victims of persecution. The United States' refugee resettlement program and asylum 
system reflect the nation's highest values and history, standing firm as a beacon of hope 
for the persecuted since the nation's founding. 

The U.S. asylum procedures are guided by or built around responsibilities derived from 
its international and regional refugee in.struments, notably the 1951 Convention 
relating to the Status of Refugees and its 1967 Protocol (the Refugee Convention), its 
1967 Protocol, international human rights law and humanitarian law, as well as 
relevant UNHCR Executive Committee Conclusions.^ Fair and efficient procedures are an 
essential element in the full and inclusive application of the Refugee Convention. They 
enable a State to identify those who should benefit from international protection under 
the Refugee Convention, and those who should not. The U.S. has acknowledged their 
importance by recognizing the need for all asylum-seekers to have access to them.^ 


^ UN Cleneral Assembly, Statute of the Office of the United Nations High Commissioner for Refugees, 14 
December 1950, A/RES/42G(V), at: http: //'www.unhcr.Qrg/refworld/docid/3ae6b3628.1iitml . UN General 
Assembly, Protocol Relating to the Status of Refugees, 30 January 1967, United Nations, Treaty Series, vol. 
606, p. 267, available at: http://wivw.uiihcr.org/refvvoiid/docid/3ae6b3ae4.html . Paragraph 8 of 
UNHCR's Statute confers responsibility on UNHCR for supervising international conventions for the 
protection of refugees, whereas the 1951 Convention relating to the Status of Refugees ("the 1951 
Convention’'3 and its 1967 Protocol relating to the Status of Refugees ("the 1967 Protocol") oblige States 
to cooperate with UNHCR in the exercise of its mandate, in particular facilitating UNHCR's duty of 
supervising the application of the provisions of the 1951 Convention and 1967 Protocol (Article 35 of the 
1951 Convention and Article II of the 1967 Protocol). UNHCR’s supervisory responsibility extends to all 
States Parties to either instrument, including the United States (U.S.). 

2 Refugee Act of 1980, Pub. L No. 96-212, 94 Stat. 102. (Codified as 8 USC §§ 1157-1159 (1980)). Notably 
Conclusion No. 8 (XXVIll) 1977, on the determination of refugee status (A/AC. 96/549, para. 53.6); 
Conclusion No. 30 (XXXIV) 1983 (A/AC. 96/631, para. 97.2), on the problem of manifestly unfounded or 
abusive applications for refugee status or asylum. 

3 Conclusion No. 81 (XLVIII) 1997, para, (h) [A/AC.96/895, para. 18); Conclusion No. 82 (XLVIII) 1997 
para.(d)(iii) (A/AC.96/895, para.l9): Conclusion No. 85 (XLIX), 1998, para, (q) (A/AC.96/911, para. 21.3). 
In mass influx situations, access to individual procedures may not, however, prove practicable. 
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Against the backdrop of mixed migratory movements, smuggling and trafficking of 
people and a degree of misuse of the asylum process for migration outcomes, UNHCR 
recognizes that Member States to the Refugee Convention, including the U.S., have 
legitimate concerns when developing and implementing fair and efficient procedures in 
that they can seem unwieldy, costly, and not necessarily able to respond effectively to 
misuse. The role played hy asylum procedures in the overall management of a broader 
migratory phenomenon is relevant to this examination. UNHCR, under its mandate, is 
legally responsible for guiding the United State.s' choices regarding the procedure and 
the safeguards its system contains. The intention here is to identify the core elements 
necessary for fair and efficient decision-making in keeping with international refugee 
protection principles. 


1. The changing nature of conflict in the region is affecting the U.S. 

Critical to fair and efficient asylum procedures is evaluating the conditions that give rise 
to a claim for international protection. Understanding the country conditions that give 
rise to increased claims for international protection is essential to complying with 
international prohibitions against return to persecution, but it also promotes more 
Informed and effective public policy. Empirical and comparative research consistently 
concludes that restrictive immigration enforcement policies do not deter individuals 
from seeking international protection, though they can limit their ability to present 
their claims. By nature, asylum-seekers do not choose to leave their homes and 
communities - they are forced to flee for their lives. 

As an adjudicator of claims for international protection in over 75 countries, UNHCR is 
charged with investigating and understanding the dynamics of displacement underlying 
asylum-seekers' claims for protection. To that end, UNHCR is working to understand the 
root causes of the increased displacement of Central American and Mexican women, 
men and children. Together with our colleagues in offices across the Americas region, 
UNHCR Washington is examining and documenting the security situation and asylum- 
.seekers' reasons for leaving. 

Our first study on this identified the emergence of new forms of violence through the 
merging of Mexican drug cartels and Central America’s brutal gangs.* In it, UNHCR 
found that violence, and the threat of It, forcibly displaces an increased number of 
individuals from Central America. Individuals are increasingly fleeing other conditions 
such as political unre.st and lack of meaningful redre.ss for abuses committed in the 
region. This is consistent with trends UNHCR has seen throughout the region. While 
nefarious parties may attempt to abuse the a.sylum system to their favor, it .should not 
be overlooked that growing and very legitimate protection claims are being identified 
among the Central American and Mexican populations throughout the region. 
Consistent with international obligations under the Refugee Convention and its 1967 
Protocol, those claims must he heard. 


* UNHCR and International Centre for the Human Rights of Migranfs, "Forced Displacemenf and 
Protection Needs produced by new forms of Violence and Criminality in Central America," May 2012. 
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2. Fair and efficient asyium procedures require that in an expedited 
deportation process, individuais with iegitimate asylum claims have access to 
these procedures. 

UNHCR recognizes and supports the need for efficient asylum procedures. This is in the 
interests both of asylum applicants and countries of asylum. However, States should not 
dispense with key procedural safeguards or the quality of the examination procedure to 
meet time limits or numerical targets. Sacrificing key procedural safeguards for the 
examination may result in flawed decisions and lead to the return of a refugee to a 
country where they fear persecution. 

In recognizing the grave consequences of an erroneous asylum determination or the 
outright rejection of asylum seekers at the border, the U.S. and other States serving as 
part of the UNHCR Executive Committee, adopted Conclusion No. 30, which sets the 
standard for initial screenings in the border context: 

"Clearly abusive" and "manifestly unfounded" applications are "those 
which are clearly fraudulent or not related to the criteria for the granting 
of refugee status laid down in the 1951 ... Convention ... nor to any other 
criteria justifying the granting of asylum." 

Abusive or fraudulent claims involve those made by individuals who clearly do not need 
international protection, as well as claims involving deception or intent to mislead 
which generally denote bad faith on the part of the applicant. Whether a case is deemed 
"manifestly unfounded" or not will depend upon the degree of linkage between the 
stated reasons for departure and the refugee definition. One potential problem in 
applying this notion is that not all asylum-seekers have the capacity without assistance 
to articulate clearly and comprehensively why they left, and certainly not where there is 
an element of fear or di.strust of authorities involved, or where other factors are at play, 
including the quality of the interpreters. 

Under U.S. law, the initial credible fear screening requires a "significant possibility'’ of 
establishing eligibility for asylum. ^ This is inconsistent with international .standard 
because the U.S. standard is a higher threshold that requires the asylum seeker to 
establish elements of a legal defense to deportation rather than allowing the 
government to show that a claim is abusive, fraudulent, or unfounded. Individual claims 
that are not clearly abusive or manifestly unfounded should have access to full 
procedures. Under U.S. law, only those individuals who can meet the higher standard 
will he allowed to access a.sylum procedures. The others will access no procedures. 


s In 1998, Mr. SMITH of Texas, from the Committee on the Judiciary, submitted a report citing on page 17 
that "The expedited removal process has been a dramatic success. Bona fide asylum claims are now 
granted much more quickly, hut illegal immigration is no longer encouraged or rewarded. The "credible 
fear” standard is not onerous — according to the INS, over 90% of illegal aliens who claim asylum in 
expedited removal proceedings pass the "credible fear” test — but it is effective in deterring manifestly 
unfounded claims." http:./ /www.gpo.rov/fdsvs/nkg/riiPT-10,ShiTit48n /udf/riiPT-1 n.SliniM-BO-ntl.ndf 
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For these reasons, UNHCR closely monitors the current credible fear screening standard 
as the first, critical procedural step that once passed, only allows an asylum-seeker a 
chance to have a full hearing on her asylum claim. It is not, in itself, a grant of asylum. As 
the gateway to fuller protection procedures, it is critical, then, that the standard of proof 
be one that balances examining the elements of the claim with the reality that it is not a 
full consideration ofthe claim. 

3. The best means of preventing abuse of the institution of asyium is to timely 
process asylum cases. 

Fair and efficient asylum procedures are critical to maintaining the integrity of the 
in.stitution of asylum and preventing its abuse. Investing additional resources into 
elements of the asylum system that prevent fraud and that ensure claims are efficiently 
and fairly adjudicated is a smart inve.stment for States. This not only balances non- 
refoulement (prohibition from the forced return of a refugee) obligations, but it curbs 
abuse ofthe asylum system. 

Without efficient determinations, an asylum-seeker may abandon her claim due to lost 
confidence in the system's ability to provide her protection. Still others might take 
advantage ofthe delay to abuse the system. Either way, the result is the same - asylum- 
seekers who begin the process may not complete it, in turn eroding the protection 
environment for those legitimately in need of asylum. 

Having an asylum sy.stem that efficiently and fairly adjudicates claims for protection not 
only respects the rights of asylum-seekers, but it also discourages those who would seek 
to abuse the .system. The current U.S. .system is under-resourced and any increase in the 
number of individuals with claims to international protection strain existing levels of 
capacity. It is not uncommon for an asylum seeker in the U.S. to wait years before a full 
consideration of her case. The solution is timely processing allowing the U.S. system to 
approve meritorious cases and reject others. 

4. Arbitrary deprivation of asyium-seekers’ iiberty undermines fair and 
efficient asylum procedures. 

UNHCR recognizes that detention of asylum-seekers may be legitimate under specific, 
limited circumstances.^ Such detention, though, can never be arbitrary. To avoid 
arbitrariness, detention must only be used after an individualized determination that 
detention is necessary, reasonable and proportionate to any risk of flight or danger to 
the community the asylum-seeker presents. Further, sufficiency of less-restrictive 
alternatives to detention mu.st he considered first. Finally, detention must only he used 
for the least amount of time necessary and be reviewed periodically, by an independent 
authority.^ Beyond the rights at stake, detention can place severe psychosocial strain on 
asylum-seekers many of whom are survivors of torture. This in turn can diminish an 
asylum-.seeker's capacity to meaningfully pre.sent her claim for international protection. 


UN High Commissioner for Refugees (IJNHCRj, Detention of Refugees and Asylum-Seekers, IS October 
19G6, No. 44 (XXXVII] - 1906, available at: bttp://www.refworId.nrg/docid/S,ae60c43c0,htmI 
^ UN High Commissioner for Refugees (UNHCR], Guidelines on the Applicable Criteria and Standards 
relating to the Detention of Asylum-Seekers and Alternatives to Detention, 2012, available at: 
http://wvtrw.rpfworiri.orp/dnciri/Sn3489.SSShO-htm! - 
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In the context of the U.S. expedited removal and the credible fear determination 
process, an asylum-seeker's ability to request release on bond from an independent 
entity — i.e., an immigration judge — depends on where she declared her intention to 
seek asylum. Asylum-seekers who request asylum at a port of entry to the United States 
["arriving" a.sylum-seekers) and pass their credible fear interview can proceed to have 
their asylum claims heard by a judge; however, the judge cannot consider them for 
release. 

Only Immigration and Customs Enforcement [ICE) currently holds the discretionary 
authority to consider "arriving" asylum-seekers for release on parole. This parole 
authority is the only mechanism ensuring against arbitrary detention. Applied in a way 
consistent with its letter and spirit, ICE's 2009 parole directive helps ensure that 
"arriving" a.sylum seekers are not subject to unnecessary and co.stly detention, balanced 
by the government interest in no absconding. However, only a small minority of 
individuals eligible to he considered for release under this policy are granted it. 

Asylum-seekers are seeking protection from forced return to their country of origin and 
current U.S. law creates a lawful status for these individuals after they are formally 
recognized to have met the definition of a refugee. By this nature, asylum seekers in this 
process have a strong incentive to appear at their immigration appointment 
significantly mitigating flight risk. This is reflected in the decrease in recent years in the 
number of in absentia removal orders were issued for asylum seekers. Data obtained by 
UNHCR from the Executive Office for Immigration Review [EOIR] demon.strates that 
from FY 2008 to FY 2012, the overall number of absconder rates among asylum-seekers 
decrease numerically, from 4,768 [out of 46,208] to 2,192 [out of 44,282], The 
absconder rates also decreased proportionately among all asylum decisions, from 
10.3% in FY 2008 to 5.0% in FY 2012. 

Conclusion 

We .strongly applaud America's long-standing global leadership role in refugee 
protection. The United States sets an example for countries around the world, in the 
end, understanding broader regional security and protection dynamics and ensuring 
adequate resources for a fair and efficient asylum system is the best prescription for 
ensuring the integrity of an asylum system. The United States has been a long-standing 
global leader on the protection of refugees and asylum-seekers, and serves as an 
example to other countries around the world on how these populations are treated. 
Fraud detection, more efficient procedures, and better-informed asylum decisions and 
policies are good practices in the United States that would discourage abuse of the 
system and encourage improvement to the institution of asylum the world over. Any 
increa.ses in arbitrary detention or harriers to meaningfully presenting asylum claims 
could very well likely have the opposite effect. 
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Mr. Goodlatte. The Chair now recognizes the gentleman from 
Iowa, Mr. King, for 5 minutes. 

Mr. King. Thank you, Mr. Chairman. 

I thank the witnesses for your testimony. 

First, I would like to turn to Mr. Ragsdale and follow up on a 
question, and that is that how many who claim credible fear fail 
to appear before an immigration judge? I know you testified that 
you are aware of that number. What is it? 

Mr. Ragsdale. I am. It’s a blended number, which is why it’s dif- 
ficult to calculate. In other words, there are not year-to-year dis- 
tinct datasets. 

So, in other words, someone that arrives this year gets a hearing 
in front of an immigration judge, and it varies in city to city based 
on the docket, may not see an immigration judge for a final deci- 
sion or failure to appear for their hearing until years later. So that 
data is, in fact, maintained by the Executive Office for Immigration 
Review. 

Mr. King. When you draw a conclusion as to that data that you 
are aware of, what is that conclusion that you draw? 

Mr. Ragsdale. It is somewhere around 20 percent. 

Mr. King. Twenty percent fail to appear? 

Mr. Ragsd ale . Correct. 

Mr. King. That is interesting. I remember John Ashcroft testi- 
fying before this Committee on a broader group of those who failed 
to appear, and his number that day some years ago was 84 percent 
are alien absconders. And so, that is a number I will want to exam- 
ine more deeply. I appreciate your response. 

I would like to go with Mr. Fisher and ask you are your appre- 
hensions at the — well, I want to ask some questions about drug 
interdiction at the border. Are those numbers up or down over the 
last, say, 5 years in your experience? 

Mr. Fisher. Over the last 5 years, depending upon marijuana 
versus cocaine, methamphetamines, we’ve seen up and down in 
both of those categories. 

Mr. King. Okay. Well, let me just point this to marijuana itself. 
Are those numbers up or down on balance over the last 5 years? 

Mr. Fisher. They are up, sir. 

Mr. King. Okay. And generally speaking, if you had to talk about 
the aggregate of drugs, are there more or less drugs coming across 
the border? 

Mr. Fisher. I think if you compared previous 10 years versus the 
last 5 years, generally those numbers would be up as well. 

Mr. King. Still up. And the value of the drugs coming across the 
border, up or down? 

Mr. Fisher. Um, probably up as well, yes. 

Mr. King. Okay. The value of the drugs are up. The transport 
of drugs across the border are up. What about the tragic deaths in 
the desert of those who attempt to come into the United States and 
don’t make it through to beyond the desert, Arizona and Texas in 
particular. Are those numbers up or down? 

Mr. Fisher. Recently, over the last couple of years, those num- 
bers are down. 

Mr. King. They are down. 

Mr. Fisher. Yes, sir. 
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Mr. King. How many would you say are lost in the desert? What 
would that number be over the last year? 

Mr. Fisher. I don’t have the specific numbers with me, sir, but 
I’m happy to get that to you after the hearing. 

Mr. King. It seems to me that I have seen some numbers that 
showed us desert numbers in around 250 that now over the last 
year or so have grown to perhaps as high as 450. Does that com- 
port with your understanding? 

Mr. Fisher. That sounds about ballpark, sir. I’d have to take a 
look at the actual end of year report for ’13 and make 

Mr. King. To me, then, those numbers would be up. I ask these 
questions this way because if there is equal or more drugs coming 
across the border and if the value of those drugs — or the volume 
of those drugs essentially are equal or more, if there are fewer peo- 
ple that are losing their lives in the desert trying to come into the 
United States, then I would just ask this question. Are your appre- 
hensions at the border up or down, say, over the last 5 years? 

Mr. Fisher. Over the last 5 years, again, if you’re looking at the 
comparative back in the ’90’s, they are down. If you’ll look just over 
the last 2 years, fiscal year 2012 and 2013, and do the comparative, 
we’re slightly up. 

So, for instance, if you’re comparing fiscal year 2012 apprehen- 
sions with fiscal year 2013 apprehensions, we were up approxi- 
mately 16 percent end of last year. 

Mr. King. Okay. I am looking at numbers here that show 2004, 
1,164,000 apprehensions at the border; ’05, 1,189,000; and in ’06, 
1,089,000. ’07, it went to 876,000. And then it began to go down, 
according to this Border Patrol record I have, from 723,000 in ’08 
to 556,000 in ’09, 463,000 in ’10, 340,000 in ’ll, and 364,000 in ’12. 

That would tell me that approximately one-third of the peak ap- 
prehensions between ’04 and ’05 are what actually the product of 
a large Border Patrol that we have now, roughly the same amount 
of drugs being interdicted, no reduction that I can see in the loss 
of lives in the desert. 

So I am troubled by the overall picture of this, and I would just 
make this point. It seems as though there is a decision made by 
this Administration that they are going to target the resources. It 
is a decision to target the resources the most effectively as possible 
at those persons who pose the most risk to Americans. That is, I 
think, consistently the policy that we have heard from this Admin- 
istration. 

However, I am wondering what that picture would have been if 
we would have had a Rudy Giuliani broken window philosophy, 
and we had had people come from the Administration before this 
Committee and the Appropriations Committee and say this is what 
we need for resources to fully enforce the law, to fully control the 
border, to fully have enough beds to adjudicate, to send a message 
to everyone who is in this universe of 35,000 or 1-plus million that 
we are going to enforce the law. 

It seems to me that would be the most effective thing that we 
can do, and it looks to me like we are having less interdictions at 
the border, and that might indicate less aggressiveness at the bor- 
der if we are picking up as many drugs and if we are losing as 
many or more people in the desert. 
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That is my overall view on this. I appreciate your testimony, 
yield back the balance of my time. 

Mr. Goodlatte. The Chair thanks the gentleman and recognizes 
the gentlewoman from California, Ms. Lofgren, for 5 minutes. 

Ms. Lofgren. Thank you, Mr. Chairman. 

I think it is important, in addition to being fact-driven on this, 
that we touch base also with the reason why we have an asylum 
system and why we have a refugee program. And that is because 
America is a beacon of hope for the rest of the world. 

I actually — in addition to being Ranking Member on the Immi- 
gration Subcommittee, I am one of the bipartisan co-chairs of the 
Refugee Caucus here in the House of Representatives, co-chaired 
by our colleague Chris Smith from New Jersey, who is well recog- 
nized as a human rights activist. It is important that we have — 
that we continue to be that beacon of freedom and that we should 
not lose sight of that. 

I think we ought to have some concern about this fact. If you 
come and escape torture, you make your claim of asylum, the first 
thing that happens to you is you get thrown in jail in the United 
States and you stay there usually for a very long time. 

We have some examples here, and I will just mention one. A Ti- 
betan man who was detained and tortured by the Chinese because 
of his advocacy for freedom in Tibet. Detained for about a year in 
our custody when he made his asylum plea. 

A Baptist woman from Burma who was denied parole, even 
though she had proof of her identity, and was paroled only after 
25 months in detention. 

A man from Uganda who was arrested and tortured by police be- 
cause of his sexual orientation, who was held in detention for 1 
year before he was granted political asylum. 

An Afghani man who came to the United States after being tar- 
geted by the Taliban as a U.S. loyalist because he provided trans- 
lation services for our soldiers in Afghanistan. Despite establishing 
a credible fear of prosecution, he was detained for more than a year 
before he was granted asylum. So I think we have some soul 
searching to do on how we treat legitimate asylum seekers in this 
country. 

I think we also need to have these facts in place. I mean, there 
have been assertions that the credible fear process somehow con- 
fers some kind of protective status on the undocumented, and that 
is not true. I mean, you are subject to criminal investigation and 
prosecution if that is warranted. That somehow Government offi- 
cials and counterterrorism agencies don’t have access to the asylum 
information. That is not correct. That individuals who are security 
threats or flight risks are eligible for release from detention. That 
is not so. That somehow extensive background and security checks 
aren’t required for this credible fear determination. And finally, 
that there is some basis for asserting that these credible fear 
claims are fraudulent. We don’t even know that because they 
haven’t been adjudicated before the courts at this time. 

In terms of, you know, no one believes it is proper for a person 
not to appear in court. I do not. None of the Members believe that. 
But I think it is important to take a look at the actual data, and 
if you take a look at the reports we have gotten from the Depart- 
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ment of Justice, the number of failure to appear is going down. The 
percentage is going down. 

In 2008, the FTA rate was 10.3 percent, and in 2009, it was 6.5 
percent. In fiscal year 2010 and 2012, it was 5 percent. So is 5 per- 
cent acceptable? No. But it is on the right trajectory on what is 
happening. I think that we ought to keep that in mind. 

Finally, I do think that the — ^you know, there are lies, darned 
lies, and statistics. But we need to take a look at whether we are 
comparing apples to apples. And when you take a look, and maybe 
I could ask you, as Deputy Director of USCIS, the numbers, the 90 
and 92 percent that we keep hearing about, it seems to me that 
that may not be accurate because we are not counting the with- 
drawn applications, and there are plenty — there are people — I have 
seen cases where people who are actually probably valid asylees 
are so distressed by prolonged detention that they give up and go 
back to where they are from. 

So it looks to me that it is more on the nature of about 80 per- 
cent. Would you say that is correct? 

Mr. Goodlatte. The time of the gentlewoman has expired. With- 
out objection, Ms. Scialabba will have 1 minute to respond to the 
question. 

Ms. Scialabba. That is correct. Ninety-two percent are the num- 
ber of credible fear interviews we do. However, there are a percent- 
age of those people who will withdraw at some point, and I think 
the — I think the actual credible fear interviews that we do that go 
forward is about 84 percent. 

We are tracking the withdrawals now. We are keeping those sta- 
tistics separate. 

Ms. Lofgren. I would just note that I think — Mr. Chairman, I 
would like to ask unanimous consent to put into the record a letter 
from the Department of Justice to our colleague, Mr. Chaffetz, that 
has some of the statistics that I have referred to here. 

Mr. Goodlatte. Without objection, that will be made a part of 
the record. 

[The information referred to follows:] 
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I'.S. UlfpHrtnienI uf .lu!iticv 
OOlce of Legislative AfTairs 


OlViLC III ihc Mkl \iliinicN I tChcTiil 




(fcuibcr 28, 2013 


I hc Honorable Jason ChatTciz 
Chairman 

Subcommitice on National Security 
Committee on Oversight and Government Reform 
U.S. House of Representatives 
Washington. D.C. 20515 

Hear Mr. Chainnan: 

Hlis responds to your letter to the Attorney General and then Secretary of the Department 
of Homeland Security (DHS) Janet Napolitano dated August 26, 2013, requesting information 
relating lu the role of the IX'partment of Justice (the Department) and DHS in the asylum 
pixteess. We understand that DHS plans to reply to you separately 

We forwarded your request for information to the Department's Executive Office for 
Immigration Review (KOIR). As you likely know, liOIR administers the Nation's immigration 
court system. iiOIR primarily decides whether foreign-bunt individuals, who DHS charges with 
immigration law violations and places in immigration proceedings, should be ordered removed 
from the I 'nited Slates or should be granted relief from removal, including asvlum pursuant lu 8 
U.S.C-§II58. 

EOIR does not have any information or documents that are responsive to several requests 
m your letter (specillcally, Questions 2, 3, 4, 7, 8, II, and 1 2). and you may wish to eonlact DHS 
for responses to those questions. In general. EOIR would not have the information you seek in 
response to those questions, because the questions ask for information about maners that precede 
an alien being placed in immigration proceedings, or do not come under Ihc authority ofliOIR. 
.As to Questions I and 5. EOIR docs not track information about the total number of asylum 
court cases that involve material false assertions by witnesses, or the total number of successful 
pruseeuiiuns of attorneys committing fraud in the asylum application process. 

In response to Question 13, as of September D. 2013, EOIR had 253 immigration judges 
We have enclosed churls that reflect information responsive to Questions 6, 9, and 10. 
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'Ihe Honorable Jason. Clirffetz. 

Page Two 

We hope >.his jnflinirit-.on helptul. Please do not hesitate to contact this office if we 
mj; provide aJd ti.ir jl assisiaticv icuirding Ihis or any other m9tt.er. 


Sincerely, 

Peter .1 kdJzik 

Pnnctp.ll Dcpni) ‘Vss.istant Attorney Gen.cral 
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Question 9; All documents describing the percentage of asylum swlters who do not appear 
at their scheduled immigration court proceedings during the last five fiscal years. 
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Questiiin 10: A docum^sit ile^crlhsni; the total ntinibt'^r of denials of asylum requests by 
I sets o>ertiirned by Ehe Immigratiim Judges during the last five fiscal years. 
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proccedingb, ’Abere the alien may apply for asytuni. 
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Mr. Goodlatte. And I will also ask unanimous consent to make 
a part of the record information provided to the Committee that 
shows that since 1996, nearly 800,000 nondetained aliens in re- 
moval proceedings simply became fugitives and did not report for 
future hearings.* 

The Chair now recognizes the gentleman from Arizona, Mr. 
Franks, for 5 minutes. 

Mr. Franks. Well, thank you, Mr. Chairman. 

Mr. Chairman, I was moved by some of the comments in your 
opening statement that pointed out that the United States has al- 
ways been a very compassionate country that is committed to try- 
ing to be a place of refuge and relief for those that are fleeing gen- 
uine persecution, those that are genuinely in danger in their coun- 
tries for a variety of reasons. And I think that is laudable and no- 
table, and that is really the centerpiece of why we are all here 
today is that we are discussing this notion of making sure that 
America continues to be that last best hope, that bastion of free- 
dom. 

But I will suggest to you that if, indeed, we allow that process 
to be abused, if we do not scrutinize between those who are genu- 
inely persecuted and genuinely trying to seek a way to escape 
deadly or lethal persecution from those who would use it as strictly 
a facade to gain entrance into this country, then those that we dis- 
serve the most are those that are genuinely persecuted. Because 
that process inevitably leads to people that are persecuted not 
being able to find any sort of refuge. 

And I would really want to emphasize that because I am afraid, 
Mr. Chairman, that the process is being abused. And Mr. Fisher, 
I would just point to you. From your testimony, it appears that you 
do not have any conclusions why we are seeing now 36,000 credible 
fear applications in a single year, which is up from just 5,000 in 
2008. 

And perhaps it looks to me like the word has gotten out that 
credible fear claims might be a good way to get into the country, 
and not only is the abuse of credible fear process weakening our 
borders. It weakens the purpose of having these exceptions, and it 
increases the chances of those who are truly persecuted and not 
being able to escape. But it also appears that the Administration 
may be engaged in a sort of a wholesale effort to degrade our bor- 
der security. 

Shawn Moran, the vice president of the National Border Patrol 
Council, the Border Patrol union, states that the Border Patrol 
management has begun the practice of ordering Border Patrol 
agents to stand down and cease pursuing drug smugglers, human 
smugglers and traffickers, and illegal aliens. He has warned that 
this process could lead to illegal aliens with possible terrorist con- 
nections entering the country. 

And so, I guess my first question, Mr. Fisher, is to you. Has any 
such stand-down policy or any effort made to try to diminish the 
practice of trying to diminish our law enforcement there at our bor- 


*The information referred to is not reprinted in this hearing record but can be accessed at 
http://www.cis.org/Immigration-Courts. 
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der, has any stand-down policy like that been issued to Border Pa- 
trol agents? 

And if not, what do you think the Border Patrol Council or the 
Border Patrol unions are really talking about here? 

Mr. Fisher. Absolutely not, to your question. Congressman. And 
I don’t know the motives and the context by which the union mem- 
ber would have made those statements. 

Mr. Franks. So they are just — this is just a false claim that 
there is no such indication either on the basis of budget concerns 
or on the basis of some other motivation that these efforts should 
be diminished or not as intense as before? 

Mr. Fisher. I have not written any directive nor have I signed 
any policy which would increase the risk to this country as it re- 
lates to our ability to continue to go after people that would do 
harm to this country once they’ve made an entry. 

Mr. Franks. And you know of no one on any level that has par- 
ticipated in any way in that regard. Correct? 

Mr. Fisher. I’m talking, sir, in terms of my direct command and 
control with the Border Patrol agents. That is not my policy, nor 
have I signed any directives 

Mr. Franks. Any oral comments to that effect to anyone? Any 
oral or verbal statements to the agency in general or the people 
that are kind of on the ground in general to that effect? 

Mr. Fisher. Sir, not that I’m aware of 

Mr. Franks. Well, that is a good answer. 

Well, I guess, Mr. Chairman, I would just revert then to my 
original point that, indeed, if you do not know why — and you have 
said earlier, the other gentleman, that you have these numbers, 
but you haven’t told them to us — why we are seeing this enormous 
increase in credible danger claims. And if you do not know why 
that is the case, then I would just suggest to you that if our goal 
here is to serve the cause of human freedom, we have two bases. 

We have to make sure that the flagship of human freedom is not 
weakened somehow by the process, and that being America. And 
secondly, we have to make sure that we know the difference be- 
tween those who are truly, lethally persecuted and those who are 
not. And I would suggest to you that the numbers indicate that we 
are missing that mark pretty profoundly. 

And with that, Mr. Chairman, I would yield back. 

Mr. Goodlatte. The Chair thanks the gentleman and recognizes 
the gentlewoman from Texas, Ms. Jackson Lee, for 5 minutes. 

Ms. Jackson Lee. Mr. Chairman, thank you for holding this 
hearing. I think whenever we can reinforce the truth, it is a very 
crucial hearing. 

I thank the Ranking Member as well for his cooperation. 

And I think the Chairman knows that as I start every hearing 
that addresses the ladies and gentlemen that are before us and we 
get into this area, I always offer that a scheme, a structure, such 
as comprehensive immigration reform truly will be part of the ma- 
trix that will help us move toward an effective structure that all 
of you can abide by. 

Let me thank you for your service as well, even in light of our 
still struggling with the final results of comprehensive immigration 
reform. 
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Let me also say that this issue of asylum addresses the most vul- 
nerable people in the world, people who are coming, fleeing perse- 
cution, some leaving family members behind, some escaping barely 
with their lives, and looking over their shoulder and seeing the 
bloodshed of those family members or friends or communities left 
behind. And I truly believe in the message of the Statue of Liberty, 
which ultimately had the welcoming of those who were coming to 
this country for opportunity. But it still stands as a very important 
symbol for those who are fleeing persecution. 

And I might just to put in the record a list of moments when the 
United States needed to open its doors mostly, and in some in- 
stances, we did. In some, we did not. I start with the 1930’s. World 
War II created a massive refugee crisis, and U.S. immigration pol- 
icy restricts the acceptance of Jewish refugees fleeing Nazi persecu- 
tion. I think we would have wanted to reconsider our interpretation 
of what we did in that instance. 

In 1948, the United States increases immigration quotas, accept- 
ing large numbers of refugees and displaced persons from Europe. 
Some many, many years later after, of course, the horrific, horrific, 
catastrophic Holocaust. 

Then, of course, the 1990’s, the residual impact of civil war in 
Central America continues the Central American migration to the 
United States. We can document the violence during that time. 

2005, Iraqis associated with the United States Government faced 
political persecution during the conflict in Iraq. The United States 
slowly began accepting Iraqi refugees in larger numbers. 

And there were other times as well. And so, I would like this 
hearing not to move away from the idea of what asylum is all 
about, and as a member of the U.S. Congressional Human Rights 
Commission, I can tell you that we face these crises all the time. 

So I quickly want to ask questions of just an overall question 
that when we look at the landscape of asylum seekers that may 
utilize credible fear, and we take the number 100 percent in terms 
of looking at the world, not only South and Central America, let me 
ask all of you, is there an epidemic of people using credible fear not 
legitimately? 

So would you say 70 percent of the people coming use credible 
fear, and it is not true? Ms. Scialabba? 

Ms. Scialabba. Thank you. Congresswoman. 

Ms. Jackson Lee. And I just need a yes or no answer. This is 
just a — would you say that the dominant number of people coming 
in use credible fear inappropriately? 

Ms. Scialabba. I don’t think that’s the purpose of the credible 
fear interview. But, no, I wouldn’t say that they’re using it inappro- 
priately. 

Ms. Jackson Lee. Mr. Ragsdale? 

Mr. Ragsdale. It’s a little outside of my area of expertise, but 
I don’t think the numbers would support that conclusion. 

Ms. Jackson Lee. Mr. Fisher? 

Mr. Fisher. Congresswoman, it is out of my area of expertise, 
and I could not make a judgment at that point. 

Ms. Wasem. Congresswoman, given that the — many of the uptick 
is still in the court system, I don’t think we can answer that ques- 
tion with any definitive data. 
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Ms. Jackson Lee. Well, I think that — let me just — well, you are 
in the GAO. The question is generically whether or not if you took 
100 percent of those seeking asylum, and they raised — they raise 
it in the courtroom, they raise the credible fear. Is the credible fear 
being offered by that asylum seeker, is 100 percent of the people 
using it inappropriately? I think that is a 

Ms. Wasem. Well, obviously, there are — excuse me. There is a 
portion of the individuals who have already worked through the 
credible fear and then the defensive process who ultimately ob- 
tained asylum. We don’t know exactly how many there are, but 
that data suggests that not all of them are abusing the system or 
the courts would not have granted them asylum. 

Ms. Jackson Lee. I think that is the basic point that we want 
to emphasize that we don’t have an epidemic of abuse that can be 
documented. If you can’t document the other way, you cannot docu- 
ment that there is an epidemic of abuse. 

If I can just get an additional second for one question, Mr. Chair- 
man? I would like to again go to the purpose of the credible fear 
process is not to identify meritorious asylum claims or to weed out 
claims that might not succeed before the immigration court. Isn’t 
the credible fear process designed to weed out clearly non-meri- 
torious, frivolous cases? 

Isn’t it to also, in light of the limited purpose that the credible 
fear process is meant to serve, when we jeopardize the lives of bona 
fide asylum seekers if we were to raise the standard, that’s a very 
important point? 

And if you would answer that, Ms. Scialabba? 

Mr. Goodlatte. The gentlewoman’s time has expired, but with- 
out objection, the gentlewoman 

Ms. Jackson Lee. Thank you. 

Mr. Goodlatte. - will be given 1 minute to answer the question. 

Ms. Jackson Lee. So raising the standard, would that be a prob- 
lem? And then, isn’t the credible fear process designed to weed out 
clearly non-meritorious, frivolous cases, and wouldn’t it be a prob- 
lem to raise the standards, hurting other people just to try and 
weed out what may be an undocumented fear? 

Ms. Scialabba. I think the standard was carefully thought out 
when the legislation was passed. There is a lower standard that’s 
manifestly unfounded that we do not use. We use the standard of 
significant possibility because we don’t want to take the risk that 
somebody who has a legitimate claim to asylum or torture — we also 
look at the Convention against Torture as well as asylum — would 
be returned to their country and be persecuted or tortured. 

Ms. Jackson Lee. So you see no reason to raise the standard? 
That is what I am trying to — to make it harder? 

Ms. Scialabba. No, I — I think that standard was carefully 
thought through when it was enacted. 

Mr. Goodlatte. The time of the gentlewoman has expired. The 
Chair recognizes the gentleman from Texas, Mr. Gohmert, for 5 
minutes. 

Mr. Gohmert. Thank you, Mr. Chairman. 

Ms. Scialabba and Mr. Ragsdale, do you, as Deputy Directors, 
take an oath before you assume your office? 
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Mr. Ragsdale. I took an oath the day I became a Federal em- 
ployee. 

Mr. Gohmert. But as Deputy Director, did you take an oath to 
become — to assume that role? 

Mr. Ragsdale. I didn’t take another oath. In other words, I took 
the oath that I accepted when I joined Federal service. 

Mr. Gohmert. Yes. Ms. Scialabba? 

Ms. Scialabba. I also took an oath when I joined Federal service. 
I’ve renewed that oath several times. I don’t think it was nec- 
essary. But — because I’ve been in Federal service my entire career, 
but I’ve renewed it several times, yes. 

Mr. Gohmert. Okay, and that is an oath to follow the Constitu- 
tion, correct, protect and defend? Correct? 

Mr. Ragsdale. Yes. 

Mr. Gohmert. And you understand under Article I, Section 8 
that the Congress is given the power to make the law when it 
comes to issues regarding immigration, naturalization, those type 
of things. Correct? 

Ms. Scialabba. That’s correct. 

Mr. Ragsdale. Yes. 

Mr. Gohmert. Okay. Thank you. 

Because I have before me, and I will read for you, it is from the 
Uniform — or from the United States Code, Volume 8, Section 1225, 
and this is under the Section B, entitled Asylum Interviews. And 
under subparagraph (ii). Referral of Certain Aliens, it says, “If the 
officer determines at the time of the interview that an alien has a 
credible fear of persecution within the meaning of clause (v), the 
alien shall be detained for further consideration of the application 
for asylum.” 

I don’t see anything other than “shall” and “be” as the verb 
there, “shall be detained,” the verbal clause there as to what ac- 
tions can be taken. So since the Congress established that someone 
shall be detained, what law that Congress passed in accordance 
with Article I, Section 8 does — do your services rely on to avoid, 
and particularly you, Mr. Ragsdale, do you rely on to not follow the 
law that says “shall be detained”? 

What law can you cite for me that avoids that “shall be detained” 
mandatory language? 

Mr. Ragsdale. So I am familiar with that section of the act. It’s 
my understanding — and again, I certainly rely on my lawyers to 
tell me this. We do detain people during the credible fear process 
to find out whether or not our sister agency makes a finding that 
there is, in fact, a credible fear. 

I think this also has to be put into some context here. 

Mr. Gohmert. Well, that is not my question about context. I am 
asking about the law because I am real concerned about it. We had 
people sitting right where you are who talked about this Adminis- 
tration making up its own laws, refusing to follow the Constitution, 
refusing to follow their oath in enforcing the law and faithfully exe- 
cuting the law. So I am trying to find out when you take action, 
what law are you following? 

Could it be some memo, a memo from ICE Director John Morton 
that says, hey, you know, if they establish their identity, pose no 
flight risk or danger, have a credible fear, you know, go ahead and 
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release them? Is that what you rely on, Director Morton’s memo to 
overcome United States law and the Constitution? 

Mr. Ragsdale. Well, as the ranking career person, right, I follow 
the agency, the Administration’s policy. I will say there’s another 
section of the Immigration and Nationality Act from 1952 that 
does, in fact, recognize parole in certain circumstances, and I would 
posit that as the section that’s being followed here. 

Mr. Gohmert. I would posit for you 

Ms. Lofgren. Would the 

Mr. Gohmert [continuing]. As a Member of Congress, and I am 
not yielding — that when there is a conflict between the law and a 
policy of an agency, the policy of the agency has to give way to the 
law as passed by Congress. It is a very discouraging aspect of this 
Administration that we seem to be having this problem a lot. 

And when the people who are charged with enforcing the law do 
not, they make up their own policies despite the law, then as one 
person said, then the general population gets the message they 
don’t have to follow the law either. 

I see my time has expired. Thank you. 

Ms. Lofgren. Mr. Chairman, I would like to ask unanimous con- 
sent that the gentleman be given an additional 20 seconds so he 
might yield it to me. 

Mr. Gohmert. My time is expired. I’m not asking any more time. 

Mr. Goodlatte. The Chair would recognize 

Ms. Lofgren. I ask unanimous consent 

Mr. Goodlatte. The Chair will recognize the gentleman from 
Georgia, and the gentlewoman can place her request to 

Ms. Lofgren. I would like to ask unanimous consent to put the 
Section 212(d)(5)(A) and Section 214(f) of the Immigration and Na- 
tionality Act into the record, disproving all of the comments just 
made by my colleague from Texas. 

Mr. Goodlatte. The first part of that will be made a part of the 
record. Without objection 

Mr. Gohmert. Yes, I would object to that being part of the 
record, that “disproving what her colleague just said,” because it 
does not disprove what her colleague said. There is objection. 

Mr. Goodlatte. But the statutory provision will be made a part 
of the record. 

[The information referred to follows:] 
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Section 212(d)(5)(A) and (B) of the Immigration and Nationality Act 

(5)(A) The Attorney General may, except as provided in subparagraph (B) or in section 214(f), 
in his discretion parole into the United States temporarily under such conditions as he may 
prescribe only on a case-by-case basis for urgent humanitarian reasons or significant public 
benefit any alien applying for admission to the United States, but such parole of such alien shall 
not be regarded as an admission of the alien and when the purposes of such parole shall, in the 
opinion of the Attorney General, have been served the alien shall forthwith return or be returned 
to the custody from which he was paroled and thereafter his case shall continue to be dealt with 
in the same manner as that of any other applicant for admission to the United States. 

(B) The Attorney General may not parole into the United States an alien who is a refugee imless 
the Attorney General detennines that compelling reasons in the public interest with respect to 
that particular alien require that the alien be paroled into the United States rather than be 
admitted as a refugee imder section 207 . 


Section 214(f) of the Immigration and Nationality Act 

(f) Denial of crewmember status in case of certain labor disputes. — 

(1) Except as provided in paragraph (3), no alien shall be entitled to nonimmigrant status 
described in section 101(a)(T5)(D) if the alien intends to land for tlie purpose of performing 
service on board a vessel of the United States (as defined in section 1 1 6 of title 46, United 
States Code) or on an aircraft of an air carrier (as defined in section 40102(a)(2) of title 49, 
United States Code) dining a labor dispute where there is a strike or lockout in the bargaining 
unit of the employer in which the alien intends to perfonn such service. 

(2) An alien described in paragraph (1) — 

(A) may not be paroled into the United States pursuant to section 212(d)(5) imless the 
Attorney General detennines that the parole of such alien is necessary to protect the 
national security of the United States; and 

(B) shall be considered not to be a bona fide crewman for purposes of section 252(b). 

(3) Paragraph (1) shall not apply to an alien if the air carrier or owner or operator of such vessel 
that employs tlie alien provides documentation that satisfies the Attorney General tliat the 
alien — 

(A) has been an employee of such employer for a period of not less than 1 year preceding 
the date tliat a strike or lawful lockout commenced; 

(B) has served as a qualified crewman for such employer at least once in each of 3 
months during the 12-month period preceding such date; and 

(C) shall continue to provide the same services that such alien provided as such a 


crewman. 
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Mr. Johnson. I believe it speaks for itself 

Mr. Goodlatte. Without objection, that will be done. And now 
the gentleman from Georgia is recognized for 5 minutes. 

Mr. Johnson. Thank you, Mr. Chairman. 

I believe that our whole detention — immigration, detention setup 
is just a way for private industry to make money, and I will — I will 
deal with it like this. Are you, Mr. Ragsdale, familiar with the term 
the “detention bed mandate?” 

Mr. Ragsdale. I am familiar with that term, yes, as it relates 
to 

Mr. Johnson. And that’s a term that came about in part due to 
the 2014 budget that was approved by this fiscally conservative, 
debt and deficit-reducing. Republican-controlled Congress, i.e., the 
Appropriations Committee that granted $147 million above what 
the Department of Homeland Security requested to maintain what 
amounts to an arbitrary quota of 34,000 detention beds that Amer- 
ican taxpayers are going to pay for, regardless of whether or not 
they are filled. 

Is that correct? 

Mr. Ragsdale. There is a section in the appropriations law that 
requires us to maintain 34,000 beds. That’s correct. 

Mr. Johnson. And it is something that you never requested? 
This was done for the purpose of detaining more immigrants. Isn’t 
that correct? 

Mr. Ragsdale. Well 

Mr. Johnson. Yes or no? 

Mr. Ragsdale. More detentions happen when there is more 
funded beds. That’s correct. 

Mr. Johnson. And prisons are a task or a — prison — we need 
prisons to imprison people who need to be there, but our Govern- 
ment is — our Federal Government as well as many States have 
been on a trek to privatize the prison system. Isn’t that correct? 

Mr. Ragsdale. There are commercial providers for detention 
services, yes. 

Mr. Johnson. About 50 percent of all detainees are held in pri- 
vate detention centers. And now if we want to reduce the debt and 
the deficit, but at the same time, we are increasing spending for 
the detention of immigrants, that is inconsistent, don’t you think, 
Mr. Fisher? 

Isn’t that inconsistent, those ideals inconsistent? 

Mr. Fisher. Well, sir, with respect, again outside of my area, 
but 

Mr. Johnson. Well, no, no, no. Just I mean, that doesn’t — that 
doesn’t take any specific knowledge. That is just a matter of com- 
mon sense. 

I mean, seems to me if you want to cut the budget, you want to 
cut food stamps. But yet, last year alone, we appropriated nearly 
$18 billion to immigration enforcement agencies, Mr. Fisher. That 
is about 24 percent higher than the $14.4 billion total allocation for 
law enforcement agencies across the board, including FBI, DEA, 
U.S. Marshals, and ATF. 

So, in other words, we have — I mean, we spend more money on 
homeland security, ICE, and detention and immigration enforce- 
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ment than we do for FBI, DEA, U.S. Marshals, and ATF combined. 
Did you know that? 

Mr. Fisher. Stated that way, sir, no. 

Mr. Johnson. Yes, well, I mean, that is the facts. Now while we 
are detaining, because we do detain these asylum seekers, do we 
not, Mr. Ragsdale? We detain them until they are granted parole, 
and we detain them for on average of 550 days. Isn’t that correct? 

Mr. Ragsdale. Well, I’m not 

Mr. Johnson. Until they are granted parole? 

Mr. Ragsdale. I’m not sure precisely what number you’re talk- 
ing about there. As we’ve already heard this morning, aliens who 
arrive at or between ports of entry who 

Mr. Johnson. Well, let me get it to — let me get it like this. How 
many day — how many months in general do we detain asylum 
seekers before we are able to make an assessment as to whether 
or not they qualify for asylum? 

Mr. Ragsdale. So it varies on a case-by-case basis. CIS has done 
some very helpful work in expediting the credible fear process. 
That is now done in a number of days. 

The Executive Office for Immigration Review is the responsible 
party for making ultimate decisions on defensive asylum claims, 
and that is a longer process. 

Mr. Johnson. Mr. Chairman, it is clear to me that it is all about 
the money. I yield back. 

Mr. Gowdy [presiding]. The gentleman from Georgia yields back. 

The Chair would now recognize the gentleman from Texas, Judge 
Poe. 

Mr. Poe. Thank the Chairman. 

I want to make it clear that I think that the concept of asylum 
is something that the country needs to do. Although I think it ap- 
pears now that that is being abused by some specific individuals 
and by probably some groups. Otherwise, this chart wouldn’t look 
like what it looks like. 

The word has gotten out here is a way you can make a joke of 
the American law. And that just irritates me. So I want to talk 
about that group, not the legitimate folks who come to America for 
the reasons that we have America. 

The reports that the drug cartels, when they get in a conflict 
south of the border, they tell their folks that are in the conflict, go 
to America, seek asylum, heat is off, you can come back. We will 
let you know when it is time to come back. Have you heard of that 
report? Any of you. 

The Chief? 

Mr. Fisher. Congressman, thank you for that question. 

As a matter of fact, the intelligence report that I was referencing 
coming out of El Paso did have early collection that that, in fact, 
was happening. 

Mr. Poe. Thank you. And being from Texas, that — drug cartels 
are the enemy of the country. That is why we need more border 
security is because of them, the criminal threat to the United 
States. Not because of some of the other reasons maybe that people 
talk about. That is what concerns me as a Member of Congress and 
a former judge, border security, we have to go after these people, 
these bad guys, these criminals. 



187 


The hypothetical question, and so I am just looking for an an- 
swer here. Can a person claim asylum when the person is not just 
crossing the border, and you guys catch them, but somewhere else? 
Let us say they are in Oklahoma for some reason. I will use Okla- 
homa. 

And they are stopped for speeding. A person, we don’t know this 
because we don’t do a background check sometimes on people from 
foreign countries because we don’t get that information. We don’t 
know anything about this person. We will never know anything 
about the person, but there is no criminal record that we have. 

They have been in the country who knows how long. They are 
stopped by the Oklahoma Highway Patrol for speeding. They seek 
asylum the moment that they are stopped. Does the law say that 
is a bona fide asylum seeker, and they treat it through that route? 

They are in Oklahoma. They are not anywhere close to the bor- 
der. They aren’t even close to the Texas border. 

Ms. SciALABBA. I’ll answer that question. A person who is 
stopped like that who doesn’t have proper documentation would be 
issued a notice to appear and appear before an immigration judge. 
They would not be part of the expedited removal process. They 
wouldn’t receive a credible fear interview. 

If they were here legally 

Mr. Poe. No, they are not here legally. 

Ms. SciALABBA. Okay. If they’re here illegally, then the way that 
it would be — the only way they could apply for asylum is if they’re 
placed into removal proceedings before an immigration judge. 

Mr. Poe. I couldn’t hear you. 

Ms. SciALABBA. If they’re here illegally, the only way they could 
apply for asylum is if they’re placed in removal proceedings before 
an immigration judge. They would make that application. 

Mr. Poe. But they have claimed credible fear as soon as they are 
stopped by the police. 

Ms. SciALABBA. At that point, they cannot. Credible fear does not 
apply in that situation. 

Mr. Poe. Okay. Is there a 

Ms. SciALABBA. It only applies 

Mr. Poe. Let me — may I ask the question? Does the law require 
that that be claimed a certain distance from the border? That is my 
question. 

Ms. SciALABBA. Expedited removal only applies 100 air miles 
from the border if the person hasn’t been present for more than 14 
days. And at the 

Mr. Poe. Talking about an asylum seeker. They are talking 
about an asylum seeker. Does that — does the law say they have to 
be within 100 miles of the border or 25, or does it make a dif- 
ference? 

Ms. SciALABBA. Oh, no. It does not, not in terms of who can 
apply for asylum, no, sir. 

Mr. Poe. That is the question. So the question, the answer to the 
question is you can be an asylum seeker when you are stopped in 
Oklahoma or Idaho or New York. You don’t have to be anywhere 
close to the border, and we don’t really know, since there is no 
criminal record, that the person, how long they have been in the 
country. 
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My question is very simple. Don’t you think we ought to change 
the law that asylum seekers, when crossing the border, ought to be 
seeking asylum rather than, oh, by the way, I am an asylum seeker 
now that you caught me? You think that might be a good change 
to the law to prevent abuses? 

Ms. SciALABBA. Well, a person has to 

Mr. Poe. Do you think that might be a good change of the law 
to prevent abuses or no? 

Ms. SciALABBA. No, I do not. 

Mr. Poe. Well, I think it should be. 

And the last question I have is, are there any organized groups 
that you know of that are helpful or responsible for this spike in 
the numbers other than possibly the drug cartels who are gaming 
the law, as they have always done? That is my last question for 
the Chair. 

Mr. Fisher. Congressman, I will take that. As we get more and 
more information about illicit networks, as they change their tac- 
tics, techniques, and procedures, they are, in fact, looking for areas 
of vulnerability, and in particular, as the report indicated, as it re- 
lates to credible fear, we have seen that as well. 

Mr. Poe. All right. I thank the Chair. 

Mr. Gowdy. Thank you. Judge Poe. 

The Chair would now recognize the gentleman from Utah, Mr. 
Chaffetz. 

Mr. Chaffetz. Thank you. 

And I would like to concur with Judge Poe’s concern and belief 
that we do need an asylum process. We want people who come le- 
gally, lawfully. We have a rich heritage with this. But what is un- 
conscionable, what we cannot stand for are people that abuse the 
system. 

My understanding, Mr. Ragsdale, is that there are approximately 
872,000 people, aliens, who remain in the United States despite 
final orders of removal. That would be an accurate number. Cor- 
rect? 

Mr. Ragsdale. We have a different number. We have our fugi- 
tive backlog at about 460,000. 

Mr. Chaffetz. So somewhere between — we will to after this 
hearing share documents. But it is by the hundreds of thousands 
of people that are supposed to be removed from this country. They 
have orders from the Government to deport, and they don’t. 

We can get into the whole lack of an entry/exit program. We 
have hundreds of thousands of people that are not — I think that is 
a crisis. I think that is a huge problem, especially when ICE is 
going to have less beds and less officers. Let us talk about this. 

I am very curious, on page 6 of your joint testimony, it says asy- 
lum officers also ensure that the Federal Bureau of Investigation — 
well, let me go to this first. I guess it is to USCIS. How many asy- 
lum officers do we have in this Nation? 

Ms. SciALABBA. There are currently 270. 

Mr. Chaffetz. So there is 270 people that are supposed to take 
care of this 35,000-plus number, right? 

Ms. SciALABBA. Yes. 

Mr. Chaffetz. Has that number, the 272, has that increased 
over the last 5 years, or pretty much the same? 
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Ms. SciALABBA. It has increased, and we’re in the process of hir- 
ing 100 more asylum officers. 

Mr. Chaffetz. How much time does that asylum officer take in 
interviewing somebody? 

Ms. SciALABBA. Are you referring to a credible fear interview or 
an asylum 

Mr. Chaffetz. Yes, yes. 

Ms. SciALABBA. For an credible fear interview, it’s probably 
about 20 minutes is the interview. But prior to that, they would 
review all of the documentation that was accumulated and taken 
by the Border Patrol 

Mr. Chafeetz. Okay. So they get about 20 minutes on average. 

Ms. SciALABBA. On the actual interview. 

Mr. Chaefetz. On the actual interview, right. And we heard in 
the Oversight Committee about how overworked a lot of these peo- 
ple are. But page 6 of the testimony, joint testimony, “Asylum offi- 
cers also ensure that the Federal Bureau of Investigation name 
check and fingerprint checks have been initiated.” 

And I am curious about the word “initiated.” 

Ms. SciALABBA. They’re generally initiated by CBP or ICE. Of- 
tentimes, those responses aren’t back yet when we’re doing the 
credible fear interview, but they would be back before there was 
any kind of determination made in terms of release or parole. 

Mr. Chafeetz. So can you assure us that 100 percent of the peo- 
ple who are ultimately — who are released have been given an 
FBI — not just given or initiated, but they have completed the FBI 
background check and the fingerprint check? 

Mr. Ragsdale. So our policy requires that to happen. That’s ex- 
actly right. And what I would also say is whether it’s CBP, ICE, 
or CIS, at the various points, CBP would run all of those record 
checks at the time of apprehension. CIS would perform those same 
record checks at the time of the interview, and we would perform 
those same record checks for a third time before a release decision 
is made. 

Mr. Chafeetz. So nobody is released prior to those being com- 
pleted? 

Mr. Ragsdale. We know as much about them as we possibly can. 

Mr. Chaffetz. Let me go back to parole. I am interested in the 
idea of parole. I am not an attorney, and my colleague Trey Gowdy 
says I am just bragging about that. But let me understand parole. 

How many people do we have that track — how many people are 
on parole? You are tracking them, right? ICE tracks them? 

Mr. Ragsdale. Well, there are three agencies here, and all three 
agencies have parole authority. It comes up in different cir- 
cumstances. From the ICE perspective, we could be talking about 
parole from custody, which is a different thing than parole at a 
port of entry. 

Mr. Chaffetz. How many 

Mr. Ragsdale. We could also be talking about parole on behalf 
of another law enforcement organization, which we do also at ICE. 

Mr. Chaffetz. How many? What is that grand total? 

Mr. Ragsdale. I would have to get you that number. 

Mr. Chaefetz. Do you have any idea of the estimate? I mean, 
you are supposed to be tracking them, right? So you supposedly 
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have their names. How many people are on parole within this sys- 
tem? 

Mr. Ragsdale. I don’t want to speculate and give you the wrong 
number, but we will certainly get you that correct number. 

Mr. Chaffetz. How long until I get that number? 

Mr. Ragsdale. We will do it with alacrity. 

Mr. Chaffetz. Can you give me a date? 

Mr. Ragsdale. Sir, I will give it to you in a week. 

Mr. Chaffetz. Thank you. 

When they go on parole, what sort of checks or backgrounds, or 
do they have to check in? Explain that process to me of being on 
parole. 

Mr. Ragsdale. Well, it depends on the circumstance. So for 
someone who is in immigration proceedings and who is paroled 
from custody, they will have a hearing in front of an immigration 
judge, and the immigration court will determine their appearance 
schedule. 

Mr. Chaffetz. So in my case of Phoenix, where they don’t get 
a date for 7 years, they would be in a parole status. What, what 
sort of 

Mr. Ragsdale. So I think we’ve heard several times today that 
immigration court hearing capacity is an issue. 

Mr. Chaffetz. It is a problem. 

Mr. Ragsdale. It’s something outside of my control, but I cer- 
tainly would agree that it is something that bears examination. 

Mr. Chaffetz. But I want to know how many people you have 
tracking them, what you do to track them? 

Mr. Ragsdale. We have about 5,000 officers in all — 5,600 officers 
in all of ERO. So it is a small number considering the overall vol- 
ume, whether it’s your number or mine. 

Mr. Chaffetz. Do you have anybody who is dedicated to fol- 
lowing somebody on parole? 

Mr. Ragsdale. We have folks that manage the docket, and 
again, we cannot make a demand to remove somebody until an im- 
migration judge decides their case. 

Mr. Chaffetz. Do you have — sorry, Mr. Chairman, but I 

Mr. Gowdy. The gentleman from Utah is woefully over time. 

Mr. Chaffetz. Do you have anybody that tracks these people? 

Mr. Ragsdale. Yes, we do. 

Mr. Chaffetz. How many? 

Mr. Ragsdale. We will get you a fulsome answer on that ques- 
tion. 

Mr. Chaffetz. On that same date, a week from now? 

Mr. Ragsdale. Yes. 

Mr. Chaffetz. Thank you. Chairman. 

Mr. Gowdy. I thank the gentleman from Utah. 

The Chair would now recognize my friend from Illinois, Mr. 
Gutierrez? 

Mr. Gutierrez. Thank you, Mr. Chairman. 

I just want to talk a little bit about the asylum process, and first, 
I want to say that we are talking about credible fear and the Presi- 
dent not enforcing the law and dangerous members of the drug car- 
tels roaming our streets. I think it is important the Committee 
really, I believe, the last legislative day should be looking at a ho- 
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listic approach of this within the confines of deportations and legal- 
ization, legal immigration, and including our asylum system. 

But I want to say that I think one of the things we need to focus 
on is the United States is still the international heacon of freedom 
for those facing oppression around the world. And people come here 
to take advantage of that, as well they should. That is what we 
want them to do. That is a very important job that we are doing. 

And so, I want to thank everybody for doing that important job. 
Now we have to figure out who the people are that are trying to 
take advantage. 

And I am sure there are people that take advantage of the food 
stamp program, but we are not going to let people go hungry. I am 
sure there are people who are taking advantage of unemployment 
compensation, but we are not going to tell somebody when they are 
unemployed we are not going to help them get back on their feet. 

I am sure there are people that take advantage of it, but you 
know what, fundamentally, this is a necessary program that we 
need to improve upon. The fact that it could take somebody 7 
years, lots of cases get decided well before 7 years. Depending on 
some jurisdictions, it is a year, 2, maybe 3 years at the out. 

The 7-year is like the outlier. It is like, you know, the one case 
that sticks out there like a sore thumb. It doesn’t usually 

Mr. Chaffetz. Will the gentleman yield? 

Mr. Gutierrez. Sure. 

Mr. Chaffetz. We are talking about the Phoenix office. 

Mr. Gutierrez. I understand that. But 

Mr. Chaffetz. That is only three judges. 

Mr. Gutierrez. What I am trying — and as you will soon see, Mr. 
Chaffetz, I am going to get to that point. So I just want to put in 
for the record that this is really outliers these 7 years, right? It is 
not happening that way in the City of Chicago. It is not happening 
that way in a lot of jurisdictions. 

Now, in all of the jurisdictions it is taking too long. So I think 
Mr. Chaffetz’s question is a much more important question that we 
need to answer. It is great that you have a little under 300 people 
looking at asylum, and you are going to hire 100 more. The fact 
is we need to double it. Shouldn’t be taking 1, 2, 3 years after. 

And I just want to say that as a member of the majority party 
in the sense that my President got elected, the guy I voted for got 
5 million more votes than the guy you voted for. Nobody here, I can 
call them and somehow just some magic wand and I get somebody 
an asylum. I mean, there is a very rigorous process that has been 
taking care. 

And I understand that the majority party wants to look at this, 
but I assure you, they do background checks. You got to go to the 
FBI. And even after that, I think what you are going to find that 
you are not going to find evidence that anything other — even after 
they have established that and have gone on background checks, 
they have got to prove that they are not a flight risk. 

That means some people are a flight risk. Certainly that hap- 
pens, but you have got to prove. I mean, I have worked on these 
cases. I have got to find a mom, a dad. I have got to find an uncle. 
I have got to find somebody, and we have to know who they are. 
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It is not like, oh, okay, we are doing a background check, but we 
really don’t know. We didn’t find you were a bad person. No, we 
have to not only find out that you are not a bad person, we have 
to actually know who you are. 

And I would just think that maybe we might want to take, Mr. 
Chairman, some other measures so that we can reduce the number 
of people that don’t show up to the cases. But let us remember, 
right, 75, 80 percent of the people do show up after they are re- 
leased and do pursue the asylum claim. And they assume it, proc- 
ess it through the ultimate legal avenues that they have before 
them. 

So, I mean, let us try to put this in the focus that 8 out of 10 
actually apply. They go through the process. They are either suc- 
cessful, or they are not successful. And that it takes too long. 

There are things we can agree on. It takes too long. So let us 
come back, and let us hire many more people so you don’t have 7 
years in the Phoenix office, and we don’t have 2 or 3. It shouldn’t 
be taking. 

And there won’t be time today, but I think if we really looked 
into this, Mr. Chairman, what we are going to find, we are going 
to find hundreds, thousands of people who stay in jail, year in and 
year out, because they cannot prove if they are released. Yes, I 
knew I was going to find a strategy to use. But people do stay in 
jail for years until their asylum process. So that is an unfair proc- 
ess. 

So I think what we might want to look at is in the new year. 
And since the little yellow light is out, and the Chairman has al- 
ways been so good to me, and we are in — we are going into a new 
year in 2014, I just want to say that, look, my hope is that next 
year, we can come back. We can look at this. 

Maybe they need ankle bracelets, Mr. Chairman. Maybe we need 
other monitoring processes to help them. So when they are re- 
leased, we can monitor the folks. Maybe there are other avenues. 
But let us make sure that if somebody really fears death that 
America is still a safe beacon for them to be here. 

And I look forward. Merry Christmas to you guys, and great holi- 
days. And I really look forward in 2014 to working with you, Mr. 
Chaffetz, and you, Mr. Chairman, and everybody on both sides of 
the aisle. 

Thank you. I have established some great friendships with you 
all, and it has been a good year for me, and I want to say thank 
you. 

Mr. Gowdy. Well, speaking just personally, I want to extend the 
same to you. And what a pleasure it has been to work with you 
for this past year. 

And the Chair will now recognize himself for 5 minutes. Mr. 
Ragsdale, I am not going to spend my 5 minutes debating statutory 
construction with you. There is a statute that says “shall be de- 
tained.” That just does not strike me as being an ambiguous stat- 
ute. 

To my friend from California’s point, there is another statute, 
which is much more narrowly drawn. In fact, it is so narrowly 
drawn, it says “to meet a medical emergency or necessary for legiti- 
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mate law enforcement objective.” I think you will agree that is 
much more narrowly drawn than “shall be detained.” 

So, since I know you agree with that, what percentage of those 
that are apprehended at the border are detained versus paroled? 

Mr. Ragsdale. Last year, we had about 220,000 book-ins from 
CBP. 

Mr. Gowdy. What percentage would be detained versus paroled? 

Mr. Ragsdale. Of the 220,000 book-ins, it looks like about 
25,000 were paroled, about 10 percent. 

Mr. Gowdy. So, of that 25,000, you mean all of them can meet 
that very precise exception, medical emergency or necessary for le- 
gitimate law enforcement objective? 

Mr. Ragsdale. Well, and so, again, if you’re talking about parole, 
in other words, 212(d)(5) parole, and I certainly don’t want to de- 
bate statutory construction with the Chair, but urgent humani- 
tarian needs and significant public benefit is a balance. The needs 
of the individual and versus the needs in terms of us balancing our 
resource requirements. 

If we look at 460,000 

Mr. Gowdy. Does the “shall be detained” statute contain that 
same balancing? 

Mr. Ragsdale. Well, so there has been a fair amount of litigation 
about what “shall” means. We see it in the Ninth Circuit. We see 
it in the California. Believe me 

Mr. Gowdy. Yes, and no disrespect to my friends from California, 
but you are going to have to cite me something other than the 
Ninth Circuit. I don’t doubt that the Ninth Circuit can’t define 
“shall.” I do not doubt that for a second. 

The rest of the country does know what “shall” means. So, be- 
cause I am not going to debate statutory construction with you, I 
want to ask you this. Of those who are paroled, I prefer the phrase 
“bond,” but paroled, is there is a bond? Is it a surety bond? Is it 
a PR bond? What ensures that they will come back? 

Mr. Ragsdale. So immigration bonds are posted in a variety of 
ways. They’re normally cash bonds. Again, if it’s someone who has 
been apprehended between a port of entry, found to have a credible 
fear, is issued a notice to appear 

Mr. Gowdy. Who determines that credible fear? 

Mr. Ragsdale. The Citizenship and Immigration Services. 

Mr. Gowdy. I have seen juries struggle for weeks and months to 
determine credibility. How long does it take them to ascertain 
whether or not someone is credible? 

Mr. Ragsdale. I would have to defer to my colleague at CIS. 

Mr. Gowdy. Well, while you are deferring, I want to ask you 
about a memo that was produced to the Committee surreptitiously. 
This was a form that was being completed by an agent, and a su- 
pervisor wrote this at the bottom of the form, “We are not inves- 
tigating potential fraud. We are adjudicating asylum claims.” 

Do you agree with me that that is an oxymoronic statement? 

Mr. Ragsdale. I’m not familiar with that document. 

Mr. Gowdy. No, but you are familiar with the sentence because 
I just read it to you. “We are not investigating potential fraud. We 
are adjudicating asylum claims.” 

Ms. Lofgren. Would the Chairman yield for a question? 
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Mr. Ragsdale. I think inherent in the adjudication is detecting 
fraud. 

Mr. Gowdy. Pardon me? 

Mr. Ragsdale. I would say inherent in the adjudication is detect- 
ing fraud. 

Mr. Gowdy. So would I. So would I. So why would a super- 
visor — 

Ms. Lofgren. a parliamentary inquiry, Mr. Chairman. What 
document are you referring to, and does all the Members of the 

Mr. Gowdy. A document has been produced to me and another 
Member of the Committee in confidence. 

Ms. Lofgren. Would it be possible to share that document with 
other Members of the Committee? 

Mr. Gowdy. I will be happy to ask the source of the document 
whether or not he has any objections to that. I do not. I am not 
going to endanger the confidentiality of this whistleblower, and I 
know that my friend from California would not ask me to do so. 

What I do find it striking that a supervisor is saying that we are 
not in the business of investigating fraud. We are here to adju- 
dicate asylum claims. 

Mr. Johnson. Mr. Chairman? 

Mr. Gowdy. That just strikes me as being an oxymoronic state- 
ment. 

Mr. Johnson. Mr. Chairman, you are an attorney. 

Mr. Gowdy. Correct. 

Mr. Johnson. Proud attorney, I am sure, notwithstanding the 
comments that were made earlier by Mr. Chaffetz. But I know that 
you understand that rank hearsay, just hearsay on top of hearsay, 
copies of stuff, it is just not good, reliable evidence to 

Mr. Gowdy. Well, reclaiming my time, Mr. Johnson, I am happy 
to run through whatever exception to the hearsay analysis you 
want me to go through. But you and I both know that there are 
last time I counted 24 different exceptions to the hearsay rule. 
So 

Mr. Johnson. And this 

Mr. Gowdy. — I will be happy to debate with you some other 
time. You are welcome to ask for a second round of questions, but 
I am not going to spend my time debating hearsay exceptions with 
the gentleman from Georgia. 

What I am going to ask, Mr. Ragsdale, is this. What is the pun- 
ishment for falsely asserting that you have a credible fear? What 
is the sanction? What is the disincentive for asserting it when it 
is not true? 

Mr. Ragsdale. An immigration judge can make a frivolous asy- 
lum finding when they get to the ultimate asylum adjudication. 

Mr. Gowdy. And the sanction is what? That you are not going 
to benefit from your false assertion? Is there anything else 

Mr. Ragsdale. Or have immigration benefit, for that matter. 

Mr. Gowdy. So if you weren’t going to win if you told the truth 
and you are not going to win if you don’t tell the truth, what is 
the punishment? What is the disincentive for that chart right 
there? 

Mr. Ragsdale. Well 
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Mr. Gowdy. Because you and I both know the cartels are a lot 
more dangerous now than they were 5 years ago. 

Mr. Ragsdale. Let me make it clear that we spend 25 percent 
of our criminal investigative hours on narcotics cases. We take that 
very seriously. It is the biggest piece of our investigative portfolio. 
So we are, like I say, very much concerned about the drug cartels. 

Mr. Gowdy. Well, tell me, walk me through that. Walk me 
through that credibility assessment then. 

Somebody says that I have a credible fear of the cartel. You could 
run an FBI check. I don’t think the FBI keeps crime stats in Mex- 
ico or Guatemala or Honduras. So how do you do it? 

Mr. Ragsdale. What I’m saying 

Mr. Gowdy. Well, walk me through it. You brought it up. Walk 
me through it, Mr. Ragsdale. Walk me through your investigation 
of credibility when you can’t use U.S. law enforcement to do the in- 
vestigation for you. 

Mr. Ragsdale. We do not do the adjudication for credible fears. 
Citizenship 

Mr. Gowdy. Are you familiar with the process that is used? 

Mr. Ragsdale. I’m not an asylum officer. I’ve never done it. 

Mr. Gowdy. So you are not familiar with how they determine 
credibility? 

Mr. Ragsdale. I am familiar with the idea of credibility. As 
noted before, I am an attorney. I certainly know, as a prosecutor 
and a State prosecutor, you are well familiar with the concept. I 
certainly want, as a career law enforcement person, to want people 
to tell us the truth. I will tell you that we could prosecute folks for 
1001, if that’s what you’re asking me. 

Mr. Gowdy. Well, of course not. Because you and I both know 
that is not going to happen, and that is my point. There is no dis- 
incentive for claiming it, even if it is not true. 

Mr. Ragsdale. The Immigration and Nationality Act does pro- 
vide for a sanction. It is a frivolous asylum finding. That is the 
statute. 

Mr. Gowdy. Which means what? That you are not going to be 
successful? Well, you weren’t going to be successful if you told the 
truth. 

Mr. Ragsdale. For that or any other immigration benefit for the 
rest of your life. 

Mr. Gowdy. If you fail to show up on bond or what is called pa- 
role in the statute, is that any negative inference with respect to 
the subsequent hearing on the merits? 

Mr. Ragsdale. Immigration judges are the ones who are the fact 
finders and deciders of hearings after 

Mr. Gowdy. I am asking you. I am asking you, and if you don’t 
know, that is fine. Is it something an immigration judge can take 
into consideration that a person failed to keep their appointed 
court date? 

Mr. Ragsdale. An immigration judge could take everything into 
consideration. 

Mr. Gowdy. Do they take that into consideration? 

Mr. Ragsdale. Sir, I’m not an immigration judge. I couldn’t — I 
would be speculating. 
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Mr. Johnson. Mr. Chairman, I have waited patiently, as the 
red 

Mr. Gowdy. Mr. Johnson, with all due respect, had you not inter- 
rupted me, the red light would not have come on. So I am going 
to handle it the way I want to handle it. And if you would like a 
second round of questions, I am happy to entertain that. 

Mr. Johnson. Yes, I would. 

Mr. Gowdy. Be delighted to. I would now recognize the 
gentlelady from California for a second round of questions. 

Ms. Lofgren. Thank you. 

I would like to note just a couple of legal points. Section 208 of 
the Immigration and Nationality Act, 208(c)(6) provides in the case 
of frivolous applications that the alien “shall be permanently ineli- 
gible for any benefits” under the chapter, which I think is a dis- 
incentive for proceeding. And I would like also to mention in terms 
of statutory construction, it is important to read the entire sentence 
in the — in Section 235(b)(l)(B)(iii)(IV). 

“Any alien subject to the procedures under this clause shall be 
detained,” but only “pending a final determination of credible fear 
of persecution.” 

And so, it is not a permanent incarceration mandate. It is a man- 
date prior to the credible fear determination, and I have heard no 
indication that that is not being adhered to. So I think it is impor- 
tant to have those facts on the record. 

You know, I want to get back to the reason why we have asylum 
in this country, and I would ask unanimous consent to place in the 
record information from the United States Holocaust Memorial Mu- 
seum, chronicling the voyage of the St. Louis, one of the most 
shameful chapters in American history, where the German trans- 
atlantic liner, the St. Louis, traveled to Havana, where they were 
turned away. And then to Miami, where they were refused admis- 
sion, and ultimately nearly all of the Jews who were on that liner 
perished in the Holocaust. 

That is not to say that inquiry into the process is impermissible, 
but it is that legacy that leads us to make sure that we have an 
asylum system that actually works, that continues to be a beacon 
of freedom. 

I think all of us are affected by matters on which we have 
worked, and I cannot help but recalling an asylum application that 
I weighed in on in the late 1990’s. An individual who had been a 
pilot in the Afghanistan air force, and he had, I believe, a credible 
fear. And ultimately, he was denied asylum and returned to Af- 
ghanistan where he survived about 1 week before the Taliban exe- 
cuted him. 

So there are real consequences for giving short shrift to the 
claims of asylum for individuals who show up on our shores seek- 
ing freedom. 

Now looking at, if I may, Ms. Scialabba, the — we don’t know the 
answer to what is going on in Honduras. The spike is primarily El 
Salvador, Guatemala, and Honduras. We know from our friends on 
the Foreign Affairs Committee, and Mr. Chairman, it might actu- 
ally be a good idea to have some joint hearings with the Foreign 
Affairs Committee because this is their area of expertise on what 
is going on around the rest of the world. 
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But there is at least some evidence has come to me that there 
is tremendous upheaval going on in Honduras today. And I am 
wondering if you have any information, either from the initial deci- 
sions that are being made on some of these cases or from research 
that the agency has done, what upheaval or is there upheaval that 
is contributing to this spike from those countries? 

Ms. SciALABBA. Thank you. Congresswoman. 

I can tell you what the claims are that we’re seeing, and they 
generally do involve fear of cartels, sometimes fear of the govern- 
ment. Sometimes it’s domestic abuse. Sometimes it’s political opin- 
ion that the basis is. But a lot of it is based on criminal activity 
and people being targeted by cartels, by gangs, by corrupt officials, 
and we also see the domestic violence claims. 

We also see some sexual orientation claims. I think those are the 
majority of — they fall into basically four categories for the most 
part of the claims that we’re seeing. 

Ms. Lofgren. I see that my time has expired, Mr. Chairman. I 
yield back. 

Mr. Gowdy. I thank the gentlelady from California. 

Before I recognize the gentleman from Utah, I just want to read 
the — since we are now under the rule of completeness, reading the 
entire statute and all relevant provisions, “If the officer determines 
at the time of the interview that an alien has a credible fear of per- 
secution, the alien shall be detained for further consideration of the 
application for asylum.” 

With that, I would recognize the gentleman from Utah, Mr. 
Chaffetz. 

Mr. Chaffetz. Thank you, Mr. Chairman. 

So, Mr. Ragsdale, when somebody is going in for that final adju- 
dication process, they have claimed asylum, and the judge rules 
that they are not going to be granted asylum. Do you or do you not 
take them into custody and deport them? 

Mr. Ragsdale. Well, it depends on whether or not it’s a final 
order of removal. 

Mr. Chaffetz. If it’s a final order of removal and they are there 
in the court, do you take that person, if they happen to show up, 
do you take them into detention and deport them? 

Mr. Ragsdale. So in the very rare circumstance that someone 
gets a final order of removal from an immigration judge, we would 
make every effort to take that person into custody at that time. 

Mr. Chaffetz. Immediately, right there? 

Mr. Ragsdale. Assuming it was a final order, yes. 

Mr. Chaffetz. And if they — if they have been denied asylum, 
how do you go out and find that person, and what percentage of 
these people are you able to actually detain and deport? 

Mr. Ragsdale. So if you say they’ve been denied asylum, and 
they are pursuing an appeal? 

Mr. Chaffetz. Yes. Oh, no, no. They gone through all — they 
have exhausted their legal remedy. They have been ordered to be 
deported. Is it your primary responsibility to find and deport those 
people? 

Mr. Ragsdale. Yes, we have a national fugitive operations pro- 
gram, and that is their function. 
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Mr. Chaffetz. And we have hundreds of thousands of people on 
this list. Correct? 

Mr. Ragsdale. Correct. 

Mr. Chaffetz. And this is the problem. If hundreds of thousands 
of people who would just ignore the law, they ignore the judge, they 
are supposed to be deported, they thumb their nose at us, and they 
just continue on here. That is the problem. 

Let us talk about USCIS. When somebody gets an opportunity to 
have their case adjudicated, they are claiming asylum. They have 
been, okay, let us go to the next step. In my case in Phoenix, it 
is going to take 7 years before they go to a judge. They can apply 
for a work permit. Correct? 

Ms. SciALABBA. After 150 days, they can file an application. We 
have 30 days then to adjudicate it. 

Mr. Chafeetz. And what percentage of people that apply for a 
work permit do you grant a work permit to? 

Ms. SciALABBA. In most cases, they get the work authorization 
if they’re outside that timeframe. 

Mr. Chafeetz. So, Mr. Chairman, they come here. They get de- 
tained. They see a judge. They get a court date, which, in the case 
of Phoenix, is some 7-plus years, and then they essentially get free 
education, free healthcare. They can apply for work permit. 

You tell me the overwhelming majority are going to get a work 
permit, and then they can compete for — there is no limitation on 
what job they can get. Correct? 

Ms. SciALABBA. Let me clarify what I said because I made it a 
general statement, and it’s a little bit more complicated than that. 
If you’re talking about an affirmative asylum application, we have 
a timeframe, and we work with EOIR to do those within 180 days. 
Do they all get done in 180 days so the person doesn’t get work au- 
thorization? No, not necessarily. 

I was talking in terms of a defensive claim. If it goes directly to 
the immigration judge and the court hearing is going to be that far 
out, then, yes, it’s lifely they’re going to get work authorization. 

Mr. Chaffetz. Because there is such a backlog we just go ahead, 
and so you see the perverse incentive, Mr. Chairman. The perverse 
incentive is you can claim asylum in the country. We have embas- 
sies and consulates. You can walk into there and claim asylum. 
Correct? Correct? 

Ms. SciALABBA. Not exactly. No, that’s not exactly how it works. 

Most of our refugee applications come through UNHCR. You 
could go into an embassy and say that you want to have a refugee 
adjudication. It’s highly unlikely. It’s rare. 

Mr. Chafeetz. But the perverse incentive here is come here ille- 
gally. Claim asylum. And then guess what? You are going to get 
free education, free healthcare, and you are going to apply and, 
most likely, odds are you are going to get a work permit. 

Ms. SciALABBA. Well 

Mr. Chafeetz. Instead of — instead of the person who tries to 
come here legally and lawfully isn’t willing to break the law. There 
is a backlog. There is a line. I advocate for more legal immigration. 
I want to fix legal immigration. It is not working. 

But that person is suddenly now working in the United States 
of America with this work permit. 
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Ms. SciALABBA. I think I would also point out that quite a few 
people who apply for asylum actually did come into the country le- 
gally, not illegally. Probably half of the people who apply for asy- 
lum did enter 

Mr. Chaffetz. Do you have any statistic that backs that up? 

Ms. SciALABBA. I believe we do, and we can provide those to your 
staff. 

Mr. Chaffetz. Let me also understand. You were trying to dis- 
tinguish the difference between somebody who is at a port of entry 
and the points in between, that one was going to go through parole. 
The other was going to go through a different. Can you explain 
that again to me, the difference? 

Mr. Ragsdale. And I apologize for a less than clear answer. 
There are different sections of law that the Immigration and Na- 
tionality Act allows for consideration for custody. One is under one 
section of the law. Another is under a different section of law. So 
while the terms “parole” and “bond” are used sort of in a 
vernacular, there are actually some legal distinctions in those sec- 
tions. 

Mr. Chafeetz. We need some help understanding that because 
we’re trying to look back at the law. I would ask unanimous con- 
sent to enter into the record the U.S. Immigration and Customs 
Enforcement memo issued on December 8, 2009, Parole of Arriving 
Aliens Found To Have a Credible Fear of Prosecution or Torture,* 
along with the record of determination, parole determination work- 
sheet. 

Mr. Gowdy. Without objection, with respect to that document 
and the document that Ms. Lofgren from California asked a UC on 
earlier. 

[The information referred to follows:] 


*This material was submitted for the record earlier by Mr. Goodlatte (R-VA) and can be found 
on page 10. 
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Voyage of the St. Louis 

On May 13, 1939, the German transatlantic liner St. Louis sailed from Hamburg, 
Germany, for Havana, Cuba. On the voyage were 938 passengers, one of whom was not a 
refugee. Almost all were Jews fleeing from the Third Reich. Most were German citizens, some 
were from Eastern Europe, and a few were officially “stateless.” 

The majority of the Jewish passengers had applied for US visas, and had planned to stay 
in Cuba only until they could enter the United States. But by the time the St. Louis sailed, there 
were signs that political conditions in Cuba might keep the passengers from landing there. The 
US State Department in Washington, the US consulate in Havana, some Jewish organizations, 
and refugee agencies were all aware of the situation. The passengers themselves were not 
informed; most were compelled to return to Europe. 

Since the Kristallnacht (literally the “Night of Crystal,” more commonly known as the 
“Night of Broken Glass”) pogrom of November 9-10, 1938, the German government had sought 
to accelerate the pace of forced Jewish emigration. The German Foreign Office and the 
Propaganda Ministry also hoped to exploit the unwillingness of other nations to admit large 
numbers of Jewish refugees to justify the Nazi regime's anti-Jewish goals and policies both 
domestically in Germany and in the world at large. 

The owners of the St. Louis, the Hamburg-Amerika Line, knew even before the ship 
sailed that its passengers might have trouble disembarking in Cuba. The passengers, who held 
landing certificates and transit visas issued by the Cuban Director-General of Immigration, did 
not know that Cuban President Federico Laredo Bru had issued a decree just a week before the 
ship sailed that invalidated all recently issued landing certificates. Entry to Cuba required written 
authorization from the Cuban Secretaries of State and Labor and the posting of a $500 bond (The 
bond was waived for US tourists). 

The voyage of the St. Louis attracted a great deal of media attention. Even before the ship 
sailed from Hamburg, right-wing Cuban newspapers deplored its impending arrival and 
demanded that the Cuban government cease admitting Jewish refugees. Indeed, the passengers 
became victims of bitter infighting within the Cuban government. The Director-General of the 
Cuban immigration office, Manuel Benitez Gonzalez, had come under a great deal of public 
scrutiny for the illegal sale of landing certificates. He routinely sold such documents for $1 50 or 
more and, according to US estimates, had amassed a personal fortune of $500,000 to $ 1 ,000,000. 
Though he was a protege of Cuban army chief of staff (and future president) Fulgencio Batista, 
Benitez’s self-enrichment through corruption had fueled sufficient resentment in the Cuban 
government to bring about his resignation. 

More than money, corruption, and internal power struggles were at work in Cuba. Like 
the United States and the Americas in general, Cuba struggled with the Great Depression. Many 
Cubans resented the relatively large number of refugees (including 2,500 Jews), whom the 
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government had already admitted into the country, because they appeared to be competitors for 
scarce jobs. 

Hostility toward immigrants fueled both antisemitism and xenophobia. Both agents of 
Nazi Germany and indigenous right-wing movements hyped the immigrant issue in their 
publications and demonstrations, claiming that incoming Jews were Communists. Two of the 
papers— Diario de la Marina, owned by the influential Rivero family, and Avance, owned by the 
Zayas family, had supported the Spanish fascist leader General Francisco Franco, who, after a 
three-year civil war, had just overthrown the Spanish Republic in the spring of 1939 with the 
help of Nazi Gennany and Fascist Italy. Reports about the impending voyage fueled a large 
antisemitic demonstration in Havana on May 8, five days before the St. Louis sailed from 
Hamburg. The rally, the largest antisemitic demonstration in Cuban history, had been sponsored 
by Grau San Martin, a former Cuban president. Grau spokesman Primitivo Rodriguez urged 
Cubans to “fight the Jews until the last one is driven out.” The demonstration drew 40,000 
spectators. Thousands more listened on the radio. 

When the St. Louis arrived in Havana harbor on May 27, the Cuban government admitted 
28 passengers: 22 of them were Jewish and had valid US visas; the remaining six-four Spanish 
citizens and two Cuban nationals— had valid entry documents. One further passenger, after 
attempting to commit suicide, was evacuated to a hospital in Havana. The remaining 908 
passengers (one passenger had died of natural causes en route)— including one non-refugee, a 
Hungarian Jewish businessman-had been awaiting entry visas and carried only Cuban transit 
visas issued by Gonzales. 743 had been waiting to receive US visas. The Cuban government 
refused to admit them or to allow them to disembark from the ship. 

After Cuba denied entry to the passengers on the St. Louis, the press throughout Europe 
and the Americas, including the United States, brought the story to millions of readers 
throughout the world. Though US newspapers generally portrayed the plight of the passengers 
with great sympathy, only a few journalists and editors suggested that the refugees be admitted 
into the United States. 

On May 28, the day after the St. Louis docked in Havana, Lawrence Berenson, an 
attorney representing the US-based Jewish Joint Distribution Committee (JDC), arrived in Cuba 
to negotiate on behalf of the St. Louis passengers. A former president of the Cuban-American 
Chamber of Commerce, Berenson had had extensive business experience in Cuba. He met with 
President Bru, but failed to persuade him to admit the passengers into Cuba. On June 2, Bru 
ordered the ship out of Cuban waters. Nevertheless, the negotiations continued, as the St. Louis 
sailed slowly toward Miami. Bru offered to admit the passengers if the JDC posted a $453,500 
bond ($500 per passenger). Berenson made a counteroffer, but Bru rejected the proposal and 
broke off negotiations. 
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Sailing so close to Florida that they could see the lights of Miami, some passengers on 
the St. Louis cabled President Franklin D. Roosevelt asking for refuge. Roosevelt never 
responded. The State Department and the White House had decided not to take extraordinary 
measures to permit the refugees to enter the United States. A State Department telegram sent to a 
passenger stated that the passengers must “await their turns on the waiting list and qualify for 
and obtain immigration visas before they may be admissible into the United States.” US 
diplomats in Flavana intervened once more with the Cuban government to admit the passengers 
on a “humanitarian” basis, but without success. 

Quotas established in the US Immigration and Nationality Act of 1 924 strictly limited the 
number of immigrants who could be admitted to the United States each year. In 1 93 9, the annual 
combined German- Austrian immigration quota was 27,370 and was quickly filled. In fact, there 
was a waiting list of at least several years. US officials could only have granted visas to the St. 
Louis passengers by denying them to the thousands of German Jews placed further up on the 
waiting list. Public opinion in the United States, although ostensibly sympathetic to the plight of 
refugees and critical of Hitler’s policies, continued to favor immigration restrictions. The Great 
Depression had left millions of people in the United States unemployed and fearful of 
competition for the scarce few jobs available. It also fueled antisemitism, xenophobia, nativism, 
and isolationism. A Fortune Magazine poll at the time indicated that 83 percent of Americans 
opposed relaxing restrictions on immigration. President Roosevelt could have issued an 
executive order to admit the St. Louis refugees, but this general hostility to immigrants, the gains 
of isolationist Republicans in the Congressional elections of 1938, and Roosevelt’s consideration 
of running for an unprecedented third term as president were among the political considerations 
that militated against taking this extraordinary step in an unpopular cause. 

Roosevelt was not alone in his reluctance to challenge the mood of the nation on the 
immigration issue. Three months before the St. Louis sailed. Congressional leaders in both US 
houses allowed to die in committee a bill sponsored by Senator Robert Wagner (D-N.Y.) and 
Representative Edith Rogers (R-Mass.). This bill would have admitted 20,000 Jewish children 
from Germany above the existing quota. 

Two smaller ships carrying Jewish refugees sailed to Cuba in May 1939. The French 
ship, the Flandre, carried 1 04 passengers; the Orduna, a British vessel, held 72 passengers. Like 
the St. Louis, these ships were not permitted to dock in Cuba. The Flandre turned back to its 
point of departure in France, while the Orduna proceeded to a series of Latin American ports. Its 
passengers finally disembarked in the US-controlled Canal Zone in Panama. The United States 
eventually admitted most of them. 

Following the US government’s refusal to permit the passengers to disembark, the St. 
Louis sailed back to Europe on June 6, 1939. The passengers did not return to Gennany, 
however. Jewish organizations (particularly the Jewish Joint Distribution Committee) negotiated 
with four European governments to secure entry visas for the passengers: Great Britain took 288 
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passengers; the Netherlands admitted 181 passengers, Belgium took in 214 passengers; and 224 
passengers found at least temporary refuge in France. Of the 288 passengers admitted by Great 
Britain, all survived World War 11 save one, who was killed during an air raid in 1 940. Of the 
620 passengers who returned to continent, 87 (14%) managed to emigrate before the German 
invasion of Western Europe in May 1940. 532 St. Louis passengers were trapped when Germany 
conquered Western Europe. Just over half, 278 survived the Holocaust. 254 died: 84 who had 
been in Belgium; 84 who had found refuge in Holland, and 86 who had been admitted to France. 


United States Holocaust Memorial Museum. “Voyage of the St. Louis.” Holocaust 
Encyclopedia. http://www.ushmm.org/wlc/en/article.php?ModuleId=10005267. Accessed on 
Dec. 12, 1013. 
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DEPARTMENT OF HOMELAND SECURITY 
U.S. Immigration and Customs Enforcement 


RECORD OF DETERMINATION/PAROLE DETERMINATION WORKSHEET 


Alien's Claimed Name(s) (including AKAs) 



M{s) 

Detention Facility Name and Location 


Field Office 



This worksheet should be completed pursuant to section 212(d)(5) of the Immigration and Nationality Act (INA) and 8 C.F.R. § 212.5 for 
each arriving alien in U.S. Immigration and Customs Enforcement (ICE) custody following a determination by a U.S. Citizenship and 
Immigration Services asylum officer or an immigration judge of the Executive Office for Immigration Review that the alien has a “credible 
fear" of persecution or torture, within the meaning of INA § 235(b)(1)(B)(v) and 8 C.F.R. § 208.30{e)(2)-{3). Such an alien will have been 
initially processed under the INA’s expedited removal provisions and should have a completed Form 1-870 (Record of Determination/ 
Credible Fear Worksheet) in his or her A-file. For those aliens initially denied parole, a letter to that effect must be prepared for the 
signature by the Office of Detention and Removal Operations (DRO) Field Office Director or, where that authority has been delegated, to 
the Deputy Field Office Director or Assistant Field Office Director. In whose area of responsibility the alien is detained. The letter should 
provide a brief explanation of the reasons for denial of parole and notify the alien that he or she may request redetermination of parole 
based upon changed circumstances or additional evidence relevant to the alien's identity and whether and to what extent the alien poses 
a danger to the community or a flight risk. 

The parole decision includes four determinations. First is an assessment of the alien's identity. Second is whether the alien is likely to 
appear at all scheduled hearings and enforcement appointments. Including for removal upon issuance of a final order of removal. Third Is 
whether the alien presents a security risk to the United States or a danger to the community. Fourth is whether there are any additional 
factors that may militate in favor of or against release, including, in particular, any exceptional, overriding reasons why an otherwise 
eligible alien should not be paroled. In completing this worksheet. DRO personnel should consult ICE Policy Directive Number 1 1002.1 , 
entitled “Parole of Arriving Aliens Found to have a Credible Fear of Persecution or Torture" (effective on January 4, 201 0). 

This entire worksheet must be completed In every case. Use blank 8" x 1 1" paper if additional writing space Is required. Include copies of 
all evidence that supports the decision to parole or not parole the alien with this worksheet. 


Part I. Foreign Language 

• Was a parole interview conducted in a language other than English? Q Yes Q No 

{If “No," proceed to Part II) 

• In what language was the interview conducted: 

• Was an interpreter used? O Yes Q No 

• Do the interviewing officer, alien, and interpreter (if applicable) understand one another? Q Yes Q No 


Comments: 


Part II. Determination 
A. Identity 

• Does the individual have valid, government-issued documentation of identity? 


• In the absence of government-issued documentation of identity, are there any third-party 
affidavits from affiants, who are themselves able to establish their own identity and address, that 
support the validity of the individual’s claimed identity? 

• Has the individual otherwise established his or her identity through credible statements such that 
there are no substantial reasons to doubt the individual’s identity as stated by the individual? 


□ Yes 

□ 

□ Yes 

□ 

□ Yes 

□ 


• Identify any statements or evidence that relate to the individual’s identity and explain why the 
evidence does or does not satisfy the standard: 


ICE Form 71-013 (12/09) 
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B. Risk of Flight 


Does the individual have an address where he or she will reside (including, if applicable, residence 
provided by a community-based service provider)? 

Does the individual have any substantial ties to the community (e.g., relatives, organizations)? 

Are there any substantial reasons to believe the individual vnll not appear as required for all 
scheduled hearings and enforcement appointments? 

If substantial reasons exist to consider the individual a flight risk, is there an alternative 
to detention (ATD) program available? 

If ATD is unavailable, would imposition of a bond ensure the individual's appearance? 

Mas the individual established that he or she does not pose a substantial risk of Flight (taking 
into account such conditions or ATD options as may be applied)? 

Please explain your conclusion; 


□ Yes 

□ 

□ Yes 

□ 

□ Yes 

□ 

□ Yes 

□ 


□ Y6S 

□ Yes 


□ No 

□ No 


C. Danger to the Community 


Is there any substantial reason to believe that the individual poses an actual danger to the 
community or U.S. national security? 

Identify any evidence offered that relates to the individual's potential danger to the community or 
national security (including any mitigating evidence such as proof of rehabilitation) and explain 
why it does or does not Justify continued detention: 


□ Yes □ No 


D. Additional Factors (Including any Exceptional, Overriding Factors why Parole Should Not Be Granted) 

• Are there any additional factors relevant to whether the alien should be released? □ Yes □ No 

• Please explain: 


1 

Part III. Signatures and Approval 

• Initial Preparer's Recommendation 

1 1 Grant Parole 

1 Deny Parole 

(Name and Title of Preparing Officer) 

• Please explain your recommendation: 

(Signature of Preparing Officer) 

(Date of Recommendation) 


• Supervising Official’s Assessment 

1 1 Grant Parole 

Deny Parole 

(Neme end Title of Supervising Officiel) 

(Signature of Supervising Official) 

(Date of Assessment) 

• Please explain your assessment: 




• Deciding Official's Conclusion 

1 1 Grant Parole 

1 Deny Parole 

(Name and Title of Deciding Official) 

(Signature of Deciding Official) 

(Date of Decision) 

• Please explain your conclusion: 




Page? 


ICE Form 71-013 (12/09) 





206 


Mr. Chaffetz. Thank you. My time has expired. So I yield back. 

Mr. Gowdy. The Chair will now recognize the gentleman from 
Georgia, Mr. Johnson. 

Mr. Johnson. Thank you. 

My colleague from Utah makes some excellent points about the 
bottlenecks that are created which result in more people being held 
in detention centers because the system is backed up. We don’t 
have enough immigration judges, and we don’t have enough asy- 
lum officers. I believe he has made those points. 

And those points are correct, is that right, Mr. Ragsdale? 

Mr. Ragsdale. I can’t give specifics as those are two agencies by 
which I’m not employed. But I will say that for ICE and for the 
DHS enforcement arms generally, immigration court capacity is a 
concern. 

Mr. Johnson. Well, let me ask Mr. Fisher, it does go to the ben- 
efit of the private prison industry is when we have the bottleneck 
caused by not having enough immigration judges and not having 
enough asylum officers. Does that sound reasonable to you? 

Mr. Fisher. Yes, sir. But again, that’s out of my area of expertise 
as a 

Mr. Johnson. I understand. I understand. 

Mr. Fisher. Yes, sir. 

Mr. Johnson. I understand. Well, Mr. Chairman, Americans are 
overwhelming in support of a path to citizenship. We all agree that 
strong enforcement has its place in a balanced approach to com- 
prehensive immigration reform. But a path to citizenship is critical 
to reform. 

This week, I proudly took part in the Fast for Families campaign. 
By fasting, I stood alongside my Democratic colleagues on this 
Committee who are following the examples of Martin Luther King, 
Jr., Mahatma Gandhi, and Nelson Mandela, as we address what 
has become a moral crisis in our society here in America. 

You know, this is not about drug cartels. It is not about the rules 
of legislative construction or the rules of evidence, or even the rule 
of completeness. This is about a moral dilemma that we face in this 
country. Are we going to continue to sacrifice the liberty of immi- 
grants, mostly from south of the border or from Africa, Hispanics 
and Black folks, being feasted upon by the private prison industry? 

Are we going to continue to let that scenario line the pockets of 
the corporate bosses, or are we going to do something that is hu- 
mane, justice — humane, just, and consistent with America’s belief 
in due process? That is where we are right now. 

Now we have talked about a bottleneck caused by background 
checks, and I will note that Edward Snowden’s background check 
was done by a private contractor. The person who killed the folks 
over at the Navy Yard, background checks done by private indus- 
try. 

Have we outsourced the background and security checks that we 
do for asylum seekers to the private sector, anyone on the panel? 

Ms. SciALABBA. I’ll answer for USCIS. No, we do not. 

Mr. Ragsdale. And I’ll answer for ICE. No, we do not. 

Mr. Johnson. Do you have enough folks that are running those 
background and security checks employed at your agencies? 
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Ms. SciALABBA. I’ll answer for USCIS. It’s the actual officer 
who’s going to do the credible fear interview or the asylum applica- 
tion who runs — who checks and runs those background checks. 

Mr. Johnson. Now, Mr. Fisher, your agency has the least to do 
with asylum applications out of the three agencies here. Do you — 
you don’t do any background checks as Border Patrol. Correct? 

Mr. Fisher. That is not correct, sir. 

Mr. Johnson. You do? 

Mr. Fisher. Yes, sir. 

Mr. Johnson. Do you do them and pass it on to the asylum seek- 
ers — or the asylum officers? 

Mr. Fisher. The records themselves? 

Mr. Johnson. Yes. 

Mr. Fisher. We complete post arrest, including biographic and 
biometric information. We run federated queries that reach out and 
touch multiple databases to identify the individual and to ascertain 
at some level the risk. 

Mr. Johnson. But you do not make any determination about 
whether or not an asylum seeker has actually established a case 
of fear, of credible fear? 

Mr. Fisher. That is true. 

Mr. Johnson. All right. I will yield back the balance of my time. 

Mr. Gowdy. I thank the gentleman from Georgia. 

The Chair will now recognize the gentleman from Illinois, Mr. 
Gutierrez. 

Mr. Gutierrez. Could you please pronounce your last name for 
me? Not that I am going to get it right, but I am going to try. 

Ms. SciALABBA. Scialabba. 

Mr. Gutierrez. Scialabba, okay. So, Deputy Director Scialabba, 
let me ask you a few questions, and Mr. Ragsdale, you chime in 
if you think you can be helpful, anyone who thinks they can be 
helpful. 

So how many people petition a year for asylum? How many peo- 
ple petition come 

Ms. Scialabba. Asylum and not credible fear? 

Mr. Gutierrez. No. Well, make a credible fear application? 

Ms. Scialabba. Last, during 2013, there were 36,000 people who 
applied, requested credible fear interviews. 

Mr. Gutierrez. Okay. And then, of those who applied for cred- 
ible fear interviews, how many were paroled? 

Ms. Scialabba. That I will refer to my ICE colleague on. 

Mr. Ragsdale. It’s approximately 25,000. 

Mr. Gutierrez. About 25,000. So the remainder stay imprison- 
ment until their cases are 

Mr. Ragsdale. They were either detained or if a negative credi- 
bility — excuse me, a negative finding was found, they were re- 
moved. 

Mr. Gutierrez. They were removed. Okay. So you have 36,000, 
25,000 move forward in the process. I am just trying to figure out 
because I am talking to Mr. Chaffetz, and we are trying to figure 
out what is happening numerically. 

Ms. Scialabba. We found credible fear in 30,000 cases. Some of 
those probably withdrew before they went before the immigration 
judge. Others will have gone before the immigration judge. In 
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terms of their custody, it will depend on whether they came in at 
a port of entry or whether they came in between the ports of entry. 

At the port of entry, we can parole them. If they came in between 
the ports of entry, we could set a — I’m speaking for ICE, sorry. 
They could set a bond, or the immigration judge can set a bond, 
and then they can be released that way. 

Mr. Gutierrez. But before — well, you know what, we are really 
going to need to have some, Mr. Chairman, some 

Ms. Loegren. Would 

Mr. Gutierrez. Yes? 

Ms. Loegren. Would the gentleman yield for a question? Be- 
cause, Mr. Ragsdale, I am mystified by your answer on the parole. 
Because we got the information from ICE dated December 5th, 
which was last week, that indicates that the total approvals were 
2,467 for year 2013. 

Mr. Ragsdale. Approvals of? 

Ms. Loegren. Parole. 

Mr. Ragsdale. So of the 25,000 roughly, about 12,000 were re- 
leased on bond. About 8,000 released on their own recognizance, 
and about 4,390 were released on parole. So it sort of depends, and 
the only thing I could sort of 

Ms. Loegren. Well, why would the agency have given us the 
number of 2,467 if it was 4,000? 

Mr. Ragsdale. Well, I certainly apologize for the discrepancy. 
I’m not familiar precisely with what you’re looking at, but we will 
certainly make sure that’s clear to you. 

Ms. Loegren. I thank the gentleman for yielding. 

Mr. Gutierrez. Yes, and I think — Mr. Chairman, I think, I was 
talking to Mr. Chaffetz, and I think we are going to need some 
more information so that we can get some specific. Because I don’t 
think, I could be wrong, that — so you treat Mexicans and other na- 
tionals differently? Anybody can answer. 

Mr. Ragsd al e. No. 

Mr. Gutierrez. No? There is not other than Mexicans and Mexi- 
cans as you are looking at them in terms of categorizing those that 
apply for asylum? 

Mr. Ragsdale. They make — if they make — apply for protection. 

Mr. Gutierrez. Apply for protection there is no difference? 

Mr. Ragsdale. Not that I’m aware of. 

Mr. Gutierrez. Really? Okay. 

Mr. Chaffetz. Will the gentleman yield? 

When I went to the Eloy detention facility, when I was down on 
the border, you have two categories of how you recognize them — 
OTMs, other than Mexicans, and Mexicans. It was pretty clear that 
somebody that was detained by the Border Patrol would, in many 
cases, be deported immediately, within, say, an hour or so in some 
cases back across the border. But if they were OTMs, a little dif- 
ferent process they are going to go through. 

Mr. Gutierrez. And I have heard the same thing, and we are 
not — with no hostility toward you, if you could help us? 

Mr. Ragsdale. Just Mexico is a unique country. They can be re- 
moved physically by ground transportation. 

Mr. Gutierrez. I understand, but there is a difference. You do 
categorize them differently 
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Mr. Ragsdale. Their rights under the law are identical. 

Mr. Gutierrez [continuing]. Those who are Mexican and Mexi- 
can nationals and others. 

Mr. Ragsdale. Their rights under the law to apply for protection 
are exactly the same. 

Mr. Gutierrez. I understand their rights under the law are pro- 
tected the same. Then why don’t you just treat them all the same? 
Why do you categorize them differently? 

First you are saying that you don’t categorize them differently, 
hut all my information is that you do categorize them differently. 
And the moment you categorize somebody differently, you are kind 
of undermining their rights. I mean, I would rather he in the gen- 
eral category than in a category of people that really get shipped 
back rather quickly and get denied. 

I mean, if you were to take — let me just ask you a question. If 
you were to take Mexican national vis-a-vis nationals from India, 
Pakistan 

Mr. Chaffetz. Africa. 

Mr. Gutierrez. — Africa, name the country, are you telling me 
that there is no difference in the percentage of denials between 
Mexicans and other nationalities? 

Mr. Ragsdale. When you’re saying “denials,” do you mean 

Mr. Gutierrez. People who aren’t found with credible fear. Peo- 
ple who never get asylum. People who are just said, adios, go back 
where you came from. The denial rate is no different? 

Mr. Ragsdale. The denial rate for Mexicans, I would suspect, is 
higher. 

Mr. Gutierrez. Thank you. So I would like to know the number. 
So you see, my point is, first of all, we are talking about drug car- 
tels, and the drug cartels the last time I read are from Mexico. And 
they only represent 7 percent, right, of all of those who are apply- 
ing for credible — what is the percentage? 

Ms. SciALABBA. It’s 7 percent. 

Mr. Gutierrez. Seven percent. So now we are only talking about 
7 percent of the totality of them. And we do know that they go 
through rigorous background checks. You are not going to release 
them until the FBI does a background check on them. 

I think the Chairman makes a good point. Maybe we need to 
have some — so you have no relationship in checking on somebody 
with another country in terms of checking whether these people are 
criminals? You have no way? 

Mr. Ragsdale. These are domestic law enforcement data. 

Mr. Gutierrez. These are domestic law enforcement. Well, 
maybe we should begin to look at that. 

Mr. Ragsdale. Well, so there certainly is some information that 
we share from our international affairs program. There are some 
biometrics that are shared with the governments of Honduras, El 
Salvador, and Guatemala. There is some information. 

But the NCIC query, the TECS quep^ 

Mr. Gutierrez. What you are saying is the Drug Enforcement 
Agency of the United States and the Justice Department of the 
United States and those of us in the Federal Government that are 
fighting drugs and crime 

Mr. Ragsdale. Those records are checked. 
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Mr. Gutierrez. Excuse me? 

Mr. Ragsdale. Those records are checked. 

Mr. Gutierrez. Those records are checked. Good. And we are not 
checking with our counterparts in other countries? 

Mr. Ragsdale. Not every country has the same systems. 

Mr. Gutierrez. Not every country. How about Mexico? Let us try 
one country. 

Mr. Ragsdale. We share some information with Mexico. 

Mr. Gutierrez. That is what I always understood up until — I 
mean 

Ms. Lofgren. Would the gentleman yield? 

Mr. Gutierrez. Yes. 

Ms. Lofgren. It mainly depends on the political relationship we 
have with the foreign country. I mean, we share terrorism informa- 
tion with Russia. 

Mr. Gutierrez. Because 

Ms. Lofgren. And quite a few other things. 

Mr. Gutierrez. Thank you, Mr. Chairman. And we are going to 
conclude. Because here is what I find astonishing. We do — I mean, 
the success against a drug cartel, in great measure, is due to the 
intelligence services of the United States of America in identifying 
where they are at and locating them for the Mexican government. 
That is just a fact. 

And when the new government, the new government was just 
brought in, they were quite astonished at the level of cooperation 
that exists between our intelligence services, our law enforcement 
services, including others, and I don’t want to say anymore be- 
cause, you know, then all of a sudden you are giving away state 
secrets. But I have read this stuff in Newsweek and Time. 

Here is my point. I think, Mr. Chairman, we can make good 
points. It is taking too long, and we should try to figure out those 
that are taking advantage of the system. I don’t believe personally 
that drug dealers and members of the drug cartel are showing up 
at our border and saying, voila, why don’t you check me out? 

I think they have other avenues to enter the United States 
through other mechanisms other than checking in with you, includ- 
ing a flight to Canada and coming through the border that is vir- 
tually unchecked on the northern part. 

So, having said that, I think also, though, I want to just empha- 
size what Congresswoman Lofgren said. You know, people are com- 
ing here. We have got to design a system that doesn’t cause their 
ultimate death because we are the beacon of hope. We are the place 
where people come to seek refuge. 

So I think you are making good points. I think, together, we can 
put monitoring systems. We can do other checks and balances so 
that the majority. But let us just establish it is only 7 percent from 
Mexico. So I don’t want headlines tomorrow, right, all of these drug 
cartels. 

And it is really not about the drug cartels. Most of this has noth- 
ing to do with tire drug cartel. And it is really people trying to get 
credible fear. 

And I do want you to come back with information about Mexi- 
cans and other than Mexicans because I understand they are all 
the same, but they are treated differently statistically. And I would 
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like to know why a claim from a Salvadoran national, a Honduran 
national, or a Guatemalan national is treated differently than one 
of a Mexican national. 

Because I am going to tell you something. From all of the infor- 
mation we receive here, whether through the Intelligence Com- 
mittee or through other sources of information, it is virtually dan- 
gerous in many of those places equally. I wouldn’t want to dial 911 
and expect the police to show up. 

Thank you very much, Mr. Chairman. 

Mr. COWDY. I thank the gentleman from Illinois. 

The Chair would now recognize the gentlelady from California. 

Ms. Lofgren. Thank you, Mr. Chairman. 

I would like unanimous consent to put in this document that ex- 
plains the legal authority, both in terms of case law as well as stat- 
utory authority for parole, as well as you and I have — I think have 
a great working relationship, suggests that we might sit down at 
some point after this and go through the section of law. Because 
I think if we do, we will come to a meeting of the minds. 

Mr. CowDY. Yes, ma’am. 

Mr. Chaffetz. What is — pardon me. But what is the source of 
this document that interprets the law for us? 

Ms. Lofgren. It is from the U.S. Immigration and Customs En- 
forcement. It is a recitation of the statutes as well as the cases. 

Mr. Chaffetz. That would be great. 

Mr. CowDY. Without objection, I will look forward to working 
with the gentlelady from California, as I always do. 

[The information referred to follows:] 
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US. Immigration 
and Customs 
Enforcement 


PAROLE AND RELEASE FOR ALIENS CLAIMING CREDIBLE FEAR 

(1) What is ICE'S authority’ to parole? 

The power to parole aliens into the United Slates has been recognized from the time the 
Immigration and Nationality Act (INA) was codified in 195Z and even for decades before .See 
Malli/r of K-, 3 l&N Dec 45. 46 (Board of Immigration Appeals [BIA] 1947. "Parole is an 
administrative device of long standing It has been used for more than 25 years in many types of 
cases ”) Section 2l2(dK-5)of the INA now specifically authorizes the Secretary of Homeland 
Security to parole aliens into the Umled States on a case-by-case basis “for urgent humanitarian 
reasons or significant public benefit ” Tlie Secretary has. in turn, expressly delegated this 
authority to U S Immigration and Customs Enforcement (ICE), .See DHS Delegation No 
7030.2, Delegation of Authority to the Assistant Secretary for U S Immigration and Customs 
Enforcement, dated November 13, 2004 ” Consistent with that delegation order and the 
underlying statutory and regulatory regime. ICE exercises its parole authority on a case-by-case 
basis when it is appropriate to do so as a matter of discretion. 

(2) What is ICE's release authority for aliens who are not "arriving aliens" hut claim 
credible fear? 

As the BIA clarified in a 2005 decision. Mailer of X-K~. 23 I&N Dec 731 (BIA 2005), an alien 
who is encountered in the interior of the United States and processed imder the expedited 
removal process is entitled to review of his or her detention after a aedibic fear is established 
and is placed in removal proceedings under section 240 of the Immigration and Nationality Act 
If the Department of Homeland Security (DHS) does not release the alien or decides that the 
alien should be released subject to a bond or other conditions, the alien may (with limited 
exceptions) seek reconsideration of that decision before an Immigration Judge under 8 C F R § 
1003 19(1) )(2Xi) The Immigration Judge will then assess whether the alien has demonstrated 
that he or she will appear for future hearings and that that his or her release will not pose a 
danger to the community 

This process may be contrasted with "arriving aliens” who demonstrate a credible fear and are in 
section 240 removal proceedings before an Immigration Judge, in that such aliens can only be 
released from custody under DHS’s "parole" authority, an authority that Immigration Judges do 
not possess 
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Mr. Goodlatte. I will recognize myself for the final round of 
questions. And I was listening to my friend from Illinois talk just 
a few moments ago, and my friend from Utah, who, although they 
sit on different sides of the aisle, both strike me as incredibly com- 
passionate people who don’t want anyone who is being persecuted 
to not be able to avail themselves of the protections and the free- 
doms of this country. 

No one has ever accused me of being compassionate. Nonethe- 
less, I did introduce a bill that if you — that there will be no foreign 
aid to any country that discriminates on the basis of religion or 
who denies equal access to education based on gender. Now that 
bill has zero chance of passing, but I say that just to say I don’t 
want anyone who is under a legitimate threat of being persecuted 
because of a belief to have to stay where they are. 

But I also don’t like fraud. And when I see that chart, what that 
chart requires me to accept is that the world is twice as dangerous 
in 2013 as it was in 2012. Because the numbers are more than dou- 
ble for 2013 than 2012, and that strains credibility. 

If you are just watching C-SPAN at home, which means you have 
nothing better to do. But if you are watching this hearing at home, 
you just know intuitively that the world is not twice as dangerous 
as it was in 2012. So what explains the spike? What explains it? 

Could any part of it be fraud? Could any part of it be that the 
message has gotten out that if you utter these talismanic words, 
regardless of the authenticity, that you are going to be better off? 

I have heard about Honduras, and I have heard about Guate- 
mala. The numbers are also up in India, Nepal, Bangladesh, China. 
So if the word has gotten out that you can game the system, which, 
by the way, also undercuts the legitimacy of legitimate claims. It 
is just not that it divert resources. It undercuts the legitimacy of 
people who are being persecuted. 

So we ought to — if we can agree on nothing else, and there are 
days I don’t think that we can. But we ought to be able to agree 
that we don’t want people gaming the system, and we don’t want 
fraud. 

Mr. Ragsdale, are you familiar with the Dream 9 or the Dream 
30? 

Mr. Ragsdale. I am familiar with them, yes. 

Mr. Gowdy. Okay. 

Mr. Ragsdale. Not personally, but I have obviously 

Mr. Gowdy. Can you help me explain, if I am asked when I go 
back home, how would you voluntarily leave this country with its 
protections and its safeties, cross the border to make a political 
statement, and already have your paperwork drafted by a lawyer 
where you are asserting a credible fear? How is that successful? 

How can you be credibly fearful of returning to a country that 
you just voluntarily returned to? How does that work? 

Mr. Ragsdale. Again, ICE does not make credible fear deter- 
minations. That is done by CIS. So we cannot look behind that de- 
cision. 

Mr. Gowdy. Who should I ask? 

Mr. Ragsdale. What I can report to you is statistics. 

Mr. Gowdy. I don’t want statistics. I want — I want to know how 
I can explain how people who leave this country to make a political 
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statement and then want to hide behind this, how do I explain 
that? 

Ms. SciALABBA. There are situations where people will return to 
the country that they are originally from, and then they will expe- 
rience some sort — the people that you’re talking about initially 
were not asylum applicants. They had deferred action under the 
childhood arrival provision. 

Mr. Gowdy. Oh, I know that. How long were they out of the 
country? 

Ms. SciALABBA. Not — well, it varies. Case by case, it varies. 

Mr. Gowdy. What was the shortest amount of time they were 
gone? 

Ms. SciALABBA. Oh, honestly, I don’t know off the top of my 
head. 

Mr. Gowdy. Well, just give me a good guess. I am not going to 
hold you to it. 

Ms. SciALABBA. Maybe a week. 

Mr. Gowdy. A week? So in the course of a week, you can develop 
a credible fear claim. And by the way, you actually developed it be- 
fore you ever left because you had your attorney prepare the paper- 
work. 

Ms. SciALABBA. That I’m not aware of. But let me 

Mr. Gowdy. Well, I am just telling you. It undercuts the credi- 
bility of people who have legitimate claims when you demagogue it 
and you politicize it. 

Ms. SciALABBA. Well, I can give you two examples of cases that 
came, that did that, went back to Mexico, and I’m not advocating 
that they should have done that. But went back to Mexico and 
came back. And the claim was for one was based on sexual orienta- 
tion. So that is a legitimate on which the claim of credible fear 

Mr. Gowdy. I am not debating the legitimacy of that. I am debat- 
ing the logic of returning to a country that you are so fearful of 
that you want to permanently stay in another country. I am just 
telling you it strains logic, and it strains credibility, and it smacks 
of making a political point. 

Is that chart accurate? 

Ms. SciALABBA. Yes, it’s accurate. 

Mr. Gowdy. All right. Is the world twice as dangerous in 2013 
as it was in 2012? 

Ms. SciALABBA. I think you will see, if you look at the history of 
credible fear, that the nationalities will change on a regular basis 
and the fluctuations will change on a regular basis. 

Mr. Gowdy. Well, I am looking at it. I am looking. I don’t see 
any fluctuation that even approaches 2013 juxtaposed with 2012. 

Ms. SciALABBA. It does not. It does not. 

Mr. Gowdy. Okay. So what do you explain the spike in 2013? Is 
there any chance it could be that we have figured out if you just 
utter this talismanic phrase, you are going to be better off? 

Ms. SciALABBA. Well, I will tell you we have been working closely 
with ICE and CBP because we are concerned with the large num- 
ber of people who are claiming credible fear. But the stories that 
we’re hearing and that they’re telling us do rise to the low level 
that’s required for credible fear referral. It’s only a screening proc- 
ess. 
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Mr. Gowdy. Okay. And I want you to tell me, as an old washed 
up prosecutor, how you analyze credibility. 

Ms. SciALABBA. Our asylum officers are trained on credibility. 
You have to look at what the story that they’re telling you, whether 
it’s consistent, whether it’s detailed, and whether it has a nexus to 
one of the five grounds for asylum. Persecution 

Mr. Gowdy. What kind of investigation do you do? 

Ms. SciALABBA. We do all the background checks. 

Mr. Gowdy. Well, but it is tough to do a background check if you 
haven’t been convicted of a crime. I mean, what are you going to 
check? A credit history? 

Ms. SciALABBA. No. We check the FBI fingerprints 

Mr. Gowdy. Okay. I haven’t been convicted of a crime. 

Ms. SciALABBA. We do TECS checks as well, which is a database 
from CBP. 

Mr. Gowdy. How long does this investigation last? How long 
does the interview last? 

Ms. SciALABBA. These are checks, not investigations. 

Mr. Gowdy. Okay. How long does a check last? 

Ms. SciALABBA. We are not an investigative agency. 

Mr. Gowdy. How long does a check last? 

Ms. SciALABBA. The checks are run through the databases. 
They’re pretty quick. 

Mr. Gowdy. I am just telling you. I don’t know whether you were 
a prosecutor in a former life or not. I can just tell you this. It is 
really tough to assess credibility. Some people can’t do it in weeks 
or months. 

I hope — I would love to see a program that Luis Gutierrez and 
Jason Chaffetz and Zoe Lofgren and Louis Gohmert all agree is 
being done so well and that there is so much of an interest in fer- 
reting out fraud that we don’t have to have this hearing again. But 
I can just tell you, when you see a spike like the one from 2013 
to 2012, it is impossible to explain to the people we work for any- 
thing other than someone has figured out how to game the system. 
Can you appreciate that? 

Ms. SciALABBA. I can appreciate that. 

Mr. Gowdy. All right. Thank you. 

On that note of conciliation, Mr. Chaffetz? 

Mr. Chaffetz. I will be brief. Thank you, Mr. Chairman. 

Going back to those people that are going through this assess- 
ment and checking, their performance evaluation — these asylum of- 
ficers, their performance evaluation, is any part of their perform- 
ance evaluation based on the number of approvals or disapprovals? 

Ms. SciALABBA. No, it is not. And all cases are reviewed by a su- 
pervisor. 

Mr. Chaffetz. How many supervisors are there? 

Ms. SciALABBA. Seventy-five supervisors. 

Mr. Chaeeetz. Is any part of their performance evaluation based 
on how long they have to take on each case? 

Ms. SciALABBA. No. I mean, we — no, it’s not. We have require- 
ments on how quickly we want to move cases through the process, 
but someone’s rating is not based on the number of cases that they 
are doing or not doing. We have goals. We definitely have goals. 
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Mr. Chaffetz. In your ideal world, how long should it take to 
move a case through the system, and what is the reality of how 
long it is actually taking? 

Ms. SciALABBA. Which system are you referring to? 

Mr. Chaffetz. Well, the one you just referred to. 

Ms. SciALABBA. Expedited removal? 

Mr. Chafeetz. Yes, sure. That one. 

Ms. SciALABBA. Expedited removal. On average, it’s about 19 
days before a case is referred to us for a credible fear interview. 
We’re doing them within 8 days. We do the interview for credible 
fear and then refer the case back to ICE. 

Mr. Chafeetz. And is there a goal that you said you are going 
to add 100 new officers or 100 new people to this. I am trying to 
get the metric that says this is how big the backlog is. 

Ms. SciALABBA. We don’t have a backlog on credible fear. Where 
we’re suffering is in the affirmative asylum process because we’ve 
devoted the resources to the credible fear process. 

Mr. Chafeetz. So how, again, you are hiring 100 new people, 
and you have 270, did you say? 

Ms. SciALABBA. Two hundred seventy, yes. 

Mr. Chafeetz. So what is the backlog or why — I think I under- 
stand why. But I want to hear from you, why are you hiring 100 
new people where 270 was insufficient? 

Ms. SciALABBA. Because we were devoting people who would nor- 
mally be doing affirmative asylum applications to the credible fear 
process because of the spike that you’re seeing there of people ap- 
plying for credible fear. And we need to add the asylum officers to 
stay current with the affirmative asylum process also. 

Mr. Chafeetz. Do you meet with all of these people in person? 

Ms. SciALABBA. Which? 

Mr. Chafeetz. When you are interviewing. You are trying to as- 
sess — going to Mr. Gowdy’s point, when you are trying to assess 
somebody’s credibility, do you meet with all of these people in per- 
son? 

Ms. SciALABBA. On the credible, you’re referring to credible fear? 

Mr. Chafeetz. Yes. 

Ms. SciALABBA. No, we don’t meet. We do V-tel, we do in-person, 
and we also do telephonic. 

Mr. Chaefetz. So you are assessing somebody’s credibility on the 
telephone? 

Ms. SciALABBA. In some instances, yes. 

Mr. Chafeetz. And how long is that interview going on? 

Ms. SciALABBA. Those interviews are about 20 minutes. It’s a 
screening process. It’s not a process to determine whether someone 
is actually going to get asylum. It’s to determine whether there’s 
a significant possibility that they could get asylum from an immi- 
gration judge. 

Mr. Chafeetz. And this is the concern, Mr. Chairman and to the 
other Members of this panel, 20-minute telephone conversation we 
are assessing them, and in many cases, we are allowing them to 
stay here for 7 years. They get a work permit. They can get free 
education, free healthcare. I mean, all these benefits for simply 
touching base here. 
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I yield back. I appreciate this hearing. It has been a fruitful dia- 
logue. 

One last encouragement. We need metrics. Metrics that we can 
work on the same pages. This has been an ongoing problem with 
Homeland Security, to get metrics that we can all look at, not dis- 
pute. We just need your ongoing help. Just please help us with that 
so we get — we want to get it right, but we need the metrics to do 
so. 

Appreciate the Chair, and appreciate this hearing and yield back. 

Mr. Gowdy. The gentleman from Utah yields back. 

I will give my friends on the other side the same amount of time. 
It seemed longer, but I think he only took 5 minutes. So I am going 
to divide it. However Mr. Johnson and Mr. Gutierrez want to use 
it, and I am done. So 

Mr. Johnson. All right. Thank you, Mr. Chairman. 

The majority is arguing here that the credible standard of fear — 
the credible fear standard, which is set by statute, is too low. And 
they are also arguing that because of an alleged spike in the num- 
ber of claims of credible fear, then there must be something that 
the Obama administration has to do with that. In other words, this 
is Obama’s fault that we are having a spike in these credible fear 
asylum claims. 

Now it is true that this fear found rate is higher than it has been 
since fiscal year 2006, when it was also 83 percent. It is 83 percent 
now. It is an 83 percent figure now. It was 83 percent in fiscal year 
2006, was it not, Ms. Wasem? 

Ms. Wasem. I believe that’s correct. 

Mr. Johnson. And matter of fact, fiscal year 2000, the credible 
fear rate was 93 percent of the cases. Is that correct? 

Ms. Wasem. I do not have the 2000 data. 

Mr. Johnson. Well, according to my data, it was a 93 percent 
rate. And in fiscal year 2001, the rate was 94.5 percent, and it only 
dropped below 90 percent after 2005, and that is attributable prob- 
ably to two things. One, there was a policy change that stopped 
placing Cubans arriving at land ports of entry into expedited re- 
moval. And second, the 2004 REAL ID Act contained changes in 
asylum law that made asylum harder to obtain. 

And as a result, this decreased the percentage of cases in which 
asylum officers were able to find a significant possibility that the 
alien could establish eligibility for asylum under Section 208. But, 
and I will say also that when one looks around the world, take 
India, for example, one of my colleagues from the other side cited. 
The rapes of women, does that contribute to these requests for asy- 
lum? 

Syria, the displacement of so many people, hundreds of thou- 
sands of people. South Sudan, Somalia, Central African Republic, 
Democratic Republic of Congo, all of these fights that are going on, 
Egypt. 

And at this point, I will yield the balance of my time to Mr. 
Gutierrez. 

Mr. Gutierrez. Thank you, Mr. Chairman. 

And I just want to make sure we work with Mr. Chaffetz because 
I believe he is correct that when you finally are granted asylum, 
you do have special provisions for education and for healthcare 
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once you are granted so that you can integrate. But I would like 
to see — I don’t think you just show up at the border, get a credible 
fear and that somebody gives you Blue Cross Blue Shield and a 
Pell grant. That is just not happening. 

But I do think at the end of the process that is happening, as 
well as it should as established by law. I would like to look at that. 
And I do think, Mr. Chairman, we have a responsibility. I love this 
program. I want this program, and I know you want — you have 
dedicated your public lives to this program. I want it to work. 

And if you see something wrong in a program and you don’t at- 
tack it, then you are really not safeguarding the program. You are 
really not demonstrating your true love for the program and its 
principles. And too many people’s lives are at stake to let a few 
people who are, you know, as whatever, using the system for their 
own personal gain. 

Thank you, Mr. Chairman. 

Mr. Gowdy. Thank the gentleman from Illinois. 

This concludes today’s hearing. I want to say thank you to all the 
witnesses for attending, for your testimony, for your comity with 
each other and with the Committee. 

Without objection, all Members will have 5 legislative days to 
submit additional questions for the witnesses or additional mate- 
rials for the record. 

With that, the hearing is adjourned. 

[Whereupon, at 1:24 p.m., the Committee was adjourned.] 
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STATEMENT 

Thundpy. Dertrmber 12. 2013 

• t would like to thank the Chairman and Ranking Member for holding this heanng on asylum ~ 
because when we speak of asylum seekers — we truly speak of some of the most vulnerable 
people in the world The asylum seeker is someone fleeing persecution and let us be very clear 
here today — we hold their precious lives in our hands 

I would also like to thank our witnesses. 

1 Michael J. Fisher, Chief of the U.S Border Patrol (USBP) 

2 Daniel H Ragsdale. Deputy Director. Immigration and Customs Enforcement 
(ICE) 

3. Lori Scialabba, Deputy Director, U.S Citizenship and Immigration Services 
(USCIS) 

4 Ruth E Wasem. Specialist in Immigration Policy, Congressional Research 
Service 

• Aliens in expedited removal proceedings are subject to mandatory detention This expansion of 
expedited removal proceedings in tandem with mandatory detention is a recipe f<^ disaster- 
depriving those clinging to their very lives with no hope oflen of having a fair and just 
proceeding 

• But Mr Chairman, let us not obfuscate the issue here If we are really trying to stop dangerous 

actors from entering the United States via the asylum process — it is a little bit like building a 
twenty-thousand dollar door for your home which is uber-reinforced and made of the strongest 
metallic alloy s but keeping the same windows which someone can just break and waltz right into 
your home 
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If a potential terrorist really wanted to harm the United States I do not think they would use the 
asylum route which is subject to tremendous scrutiny; or as one of my colleagues has suggested, 
the mythical anchor baby whose parents give birth in the United States and then go back to some 
dark, foreboding nation, wait 18 years, and then comes back to wreak havoc, notwithstanding all 
of the potential problems with this form of delayed, crock-pot terrorism. 

Why do that when they can go to Canada or Mexico and buy 19 take documents in ten minutes? 

But I hasten my call for comprehensive immigration reform — the House should move on this 
now — we passed four bills out of this Committee last summer — and w e have had a month-long 
recess — and still we await a bill. 

The American people want our brothers and sisters and neighbors out of the shadows so that they 
can pay taxes and live the American dream. The advocates want it. The business community 
wants it — let’s do Comprehensive Immigration Reform. 

We had a very active, bi-partisan discussion about this issue during the Homeland Security 
Subcommittee Markup of H R, 1417, the Border Security Results Act of 2013, earlier this year, 1 
was pleased to support an amendment at the full committee markup to require DHS to develop 
an implementation plan for a biometric exit capability. 

I remain committed to working with my colleagues, on a bipartisan basis, on this very important 
issue, and would hope for a spill-over effect into the realm of comprehensive immigration 
reform. 

In order to qualify for protection as a refugee under U,S. immigration law, an individual must be 
persecuted based on one of five protected grounds — race, religion, nationality, political opinion, 
or membership in a particular social group. Individuals already in the U.S. may seek protection 
through the domestic asylum system, administered by the Department of Homeland Security’s 
U.S. Citizenship and Immigration Services (USCIS) and the Department of Justice’s Executive 
Office of Immigration Review (EOIR). R* overseas, individuals may apply for refugee status 
through the U.S, refugee admissions program (USRAP), administered principally by the 
Department of State. 

Aliens stopped at the border and certain undocumented aliens apprehended near the border may 
be subject to expedited removal. Those who are subject to expedited removal, if they seek 
asylum, must go through a separate “credible fear” interview process before presenting an 
asylum claim before an immigration judge. Specifically, if the alien expresses a fear of 
persecution or torture during the expedited removal process, he or she is referred to a USCIS 
asylum officer for an interview to determine whether he or she has a “credible feaf’ of 
persecution. 

In recent years, we have significantly amended and tightened the country’s asylum laws. The 
most notable changes occurred in 1996 witii file passage of the Illegal Immigration Reform and 
Immigrant Responsibility Act (IIRIRA), under a Democratic president. IIRIRA established a 
summary exclusion process known as “expedited removal,” which allows the Department of 
Homeland Security (DHS) to remove certain foreign nationals without a hearing before an 
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immigration judge. Expedited removal is generally used to remove aliens who are apprehended 
when entering or attempting to enter the U.S. without appropriate documents. 

Also, since 2004 this procedure has been used to remove undocumented aliens who are 
apprehended within 14 days after entry and are encountered within 100 miles of the border. 
Persons subject to expedited removal are also generally subject to mandatory detention until they 
are removed. I would also add that deportations have been done at record levels under President 
Obama, another Democratic president. 

At the same time, as a Member from a border state, I am well aware of the importance of 
maintaining the flow of legitimate trade and travel as DHS implements this mandate, and the 
potential abuses of the asylum process. 1 am confident that with the right approach and 
appropriate support from Congress, DHS can do its Job and prevent that. I look forward to a 
productive discussion today on this important issue. 

Let me add that 1 remain committed to advocating for common sense enforcement measures as 
part of a broader immigration reform package that will not only secure our borders, but also 
uphold our values as a Nation of immigrants. 

I thank the witnesses for being here today, call for comprehensive immigration reform, and I 
yield back the balance of my time. 

Thank you. I yield back my time. 
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Refugees in the United States 

The United States has experienced a temporary infbtx. of refugees from particular areas of the world several 
times in its history due to civil strife and political repression abroad. The current increase in claims of a 
credible fear of persecution or torture may he a reflection of similar migratory pushes we have seen in the past. 

1930s: World War 11 creates a massive refugee crisis and U.S. immigration policy restricts the acceptance of 
Jewish refugees fleeing Nazi persecution. 

t940s: The United States slowly begins to accept refugees and displaced persons from Europe. 

1 948; In 1 948, the United States increases immigration quotas, accepting large numbers of refugees 
and displaced persons from Europe. 

1950s: The United States begins accepting refugees fleeing communism, 

1956; The United States accepts refugees feeling the Soviet Union, including about 35,000 Hungarian 
refugees fleeing Hungary after a 1956 failed attempt at overthrowing the communist 
government. 

1 959: Fidel Castro becomes the leader of Cuba after a successful overthrow of the Batista regime 
resulting in the first of several waves of Cuban refugees fteeing for protection in the United 
States. 

1970s: The Vietnam War creates a refugee crisis, as thousands of Southeast Asians with close ties to the United 
States seek protection from the communist government. Congress passes special legislation to permit the entry 
of thousands of Vietnamese refugees and establishes a special domestic resettlement program for these 
refugees. 

1980s: Thousands of Guatemalans, Salvadorans, and Nicaraguans seek asylum in the United States fleeing 
political violence and civil war in Central America. 

1980; Another wave of Cubans and thousands of Haitians claiming political persecution flee to the 
United States by boat. 

t990s; The residual impact of civil war in Central America continues the Central American migration to the 
United States. 

2000s: Conflicts in Africa including the Congo, Sudan, Ethiopia, and the Democratic Republic of the Congo 
create refugee crises. The United States will accept thousands refugees from this region throughout the decade, 

2005; Iraqis associated with the United States government face political persecution during the conflict 
in Iraq. The United States begins accepting Iraqi refugees in larger numbers. 

2007 : The United States accepts tens of thousands of Bhutanese refugees from refiigee camps in Nepal . 
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Material submitted by the Honorable Zoe Lofgren, a Representative in Con- 
gress from the State of California, and Member, Committee on the Judiei- 
ary 


Credible Fear Nationality Report 
All Cases; Summary 
FY2008 


Nationality 

Receipts 

Fear 

Found 

Fear Not 
Found 

Completions 

Fear 

Found 

Rate 

EL SALVADOR 

857 

358 

293 

870 

41.15% 

CHINA 

602 

520 

68 

598 

86.96% 

HONDURAS 

586 

320 

135 

582 

54.98% 

GUATEMALA 

458 

206 

120 

454 

45.37% 

MEXICO 

312 

141 

66 

311 

45.34% 

IRAQ 

211 

214 

0 

216 

99.07% 

HAITI 

183 

112 

22 

186 

60.22% 

ERITREA 

169 

165 

2 

168 

98.21% 

NICARAGUA 

148 

74 

42 

154 

48.05% 

BRAZIL 

139 

100 

28 

147 

68.03% 
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Credible Fear Natio 
INL Cases; Su 
FY2012 


Nationality 

Receipts 

Fear 

Found 

F 

EL SALVADOR 

6.779 

5.669 


HONDURAS 

4.856 

4,146 


GUATEMALA 

4.062 

2.956 


INDIA 

1.935 

1.849 


ECUADOR 

1.477 

1,302 


MEXICO 

1.401 

1,007 


CHINA 

614 

591 


NICARAGUA 

300 

276 


NEPAL 

228 

233 


PERU 

186 

163 



Report 
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Credible Fear Nationality Report 
POE Cases; Summary 
FY2013 
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